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1 THIS CONCESSION AGREEMENT (this "Agreement") is entered into as of the 181
h 

2 day of September, 2018 (the "Execution Date") between DIAMOND STATE PORT 
3 CORPORATION, a Delaware corporation created in the Department of State of the State of 
4 Delaware ("DSPC"), and GT USA WILMINGTON, LLC, a Delaware limited liability company 
5 ("GT USA" and together with DSPC, the "Parties" and each, a "£M!y"). 

6 Recitals 

7 WHEREAS, DSPC is a corporation created pursuant to Subchapter ll of Chapter 87, 
8 Title 29 of the Delaware Code, for the purpose of exercising all functions necessary in 
9 connection with the assumption, establishment, acquisition, construction, rehabilitation, 

10 improvement, operation and maintenance of the existing Port of Wilmington located at 1 Hause I 
11 Road, Wilmington, DE 1980 l ("Existing Port") and related facilities, including the recently 
12 acquired Edgemoor property (''Edgemoor" and together with the Existing Port, the "Port"). 

13 WHEREAS, DSPC and GT USA desire to enter into this Agreement to transfer to GT 
14 USA the right to commercially operate the Port under the terms and conditions described herein 
15 with the objective of increased investment, job growth and promoting and enhancing commerce, 
16 shipping, navigation and competitiveness at the Port, all as set forth herein. 

17 WHEREAS, DSPC and GT USA will both remain marine terminal operators under the 
18 Shipping Act, however, GT USA shall, as set forth in the terms and conditions herein, become 
19 the operating marine terminal operator at the Port and DSPC shall continue as a landlord with 
20 certain oversight and consent rights. 

21 WHEREAS, in return for the right to commercially operate the Port, GT USA shall 
22 materially invest in redeveloping the existing port facilities and establishing new port facilities at 
23 Edgemoor and shall pay DSPC a Concession Fee as set forth herein. 

24 NOW, THEREFORE, in consideration of the fees, covenants and agreements contained 
25 in this Agreement, the sufficiency of which is hereby acknowledged by the Parties, the Parties 
26 grant, covenant and agree to and with each other as follows: 

27 ARTICLE 1 
28 INITIAL REGULATORY MATTERS 

29 Section 1.1 Recitals 

30 The Parties hereby acknowledge that the recitals are an integral part of this Agreement 
31 and are hereby incorporated as substantive provisions of this Agreement. 

32 Section 1.2 Regulatory Mattea·s 

33 (a) The Parties hereby agree that this Agreement shall be filed with the 
34 Federal Maritime Commission (the "FMC") pursuant to the U.S. Federal Shipping Act of 
35 1984, as amended (the "Shipping Act"), promptly following the execution hereof by both 
36 Parties (the "FMC Filing") regardless of whether such a filing is required under appiicable 
37 laws. If the FMC requests additional information concerning this Agreement, DSPC and GT 



38 USA shall jointly address any such requests. As provided in Section 21.23 of this 
39 Agreement, the publication of this Agreement or any part hereof by or under the direction of 
40 the FMC shall not constitute a violation of the confidentiality or any other provisions of this 
41 Agreement. 

42 (b) The Parties acknowledge that, prior to the date of this Agreement, they 
43 jointly submitted a voluntary notice ("CFIUS Notice") of the transaction contemplated by 
44 this Agreement to the Committee on Foreign Investment in the U.S. ("CFIUS") requesting 
45 CFIUS review of such transaction and CFIUS detennined on June 25, 2018 that such 
46 transaction constituted a "non-covered" transaction (the "CFIUS Approval"). 

47 ARTICLE2 
48 COMMENCEMENT, TERM, PREMISES, ASSETS AND CONTRACTS 

49 Section 2.1 Commencement 

50 The Parties agree to use best efforts to close the transactions contemplated by this 
51 Agreement (the "Commencement") no later than 10:00 am Eastern Time on October 1, 2018 (the 
52 "Target Closing Date"), at the offices of Morris, Nichols, Arsht & Tunnell LLP, 1201 N. Market 
53 Street, Wilmington, Delaware 19801, provided, that this date may be extended until five (5) 
54 Business Days following the date on which the last unfulfilled and unwaived condition to be 
55 satisfied prior to the Commencement as set forth in APPENDIX 2 shall be fulfilled or waived in 
56 accordance with the terms of this Agreement (the "Commencement Date"). Notwithstanding the 
57 foregoing, in the event the Parties are not able to satisfy or waive the conditions precedent set 
58 forth in APPENDIX 2 by the outside date set forth in Section 1 1.3 below, then unless the Parties 
59 mutually agree to extend this date, this Agreement shall expire in accordance with the terms of 
60 such Section 11.3. The conditions to Commencement, representations and warranties and other 
61 matters set fotth in APPENDIX 2 are hereby incorporated by reference as if fully recited herein. 

62 Section 2.2 Delivery of Premises and Term 

63 Upon the terms and subject to the conditions set forth in this Agreement, as of the 
64 Commencement Date, as fee simple owner of the Premises, DSPC hereby demises and leases 
65 unto GT USA all of the land located at the Existing Port and Edgemoor that is owned by DSPC, 
66 together with all improvements thereupon and thereunder, including without limitation, all 
67 buildings, structures, substructures, subaqueous structures and substructures, piers, wharfs and 
68 components thereupon and utility infrastructure owned by DSPC and all of DSPC's easement 
69 rights and appurtenances thereto for the use and benefit of such land (the "Premises") as 
70 identified in APPENDIX 1, free and clear of all encumbrances (other than the Pennitted Liens or 
71 as otherwise expressly permitted herein) and, in connection therewith, grants GT USA the right, 
72 subject to the further terms of this Agreement, to use and operate the Premises for the uses and 
73 purposes set forth in this Agreement, for a term of fifty (50) years (the "Term"), commencing on 
74 the Commencement Date and ending on the calendar day immediately preceding the fiftieth 
75 (50th) anniversary of the Commencement Date (the "Expiration Date"). The date of the 
76 termination of GT USA's right to occupy the Premises as the result of any event, including, but 
77 not limited to, an event causing an early termination of this Agreement following a GT USA 
78 Default, other than the running of the Term, shall be known as the "Termination Date." 

2 



79 Section 2.3 Matters Affectine; Premises 

80 (a) Except as otherwise provided herein, GT USA accepts the Premises as 
81 of the Commencement Date, after a full and complete examination and inspection thereof, in 
82 its AS-IS, WHERE-IS condition, without representation as to suitability for any purpose. GT 
83 USA accepts the Premises as of the Commencement Date subject to (i) utility easements for 
84 existing utilities serving or reasonably necessary to serve the Premises and properties 
85 adjacent thereto or in the vicinity thereof; (ii) any other easements or use or occupancy 
86 restrictions of public record; (iii) any existing leases or other agreements with tenants or 
87 other users of the Port; and (iv) all Laws affecting the Premises. 

88 (b) GT USA shall at all times, and at no cost to DSPC, be subject to and 
89 faithfully obey and comply with all existing leases and agreements with DSPC that are 
90 Assigned Contracts as well as all existing utility easements serving the Premises, all existing 
91 utility easements serving properties adjacent thereto or in the vicinity thereof, and all Laws 
92 applicable to the Premises and GT USA's use and occupancy thereof, and shall require all 
93 users, invitees and guests of the Premises to comply with same. 

94 (c) So long as any bonds, the interest on which is intended to be excludable 
95 from gross income under the Internal Revenue Code of 1986 (the "Code"), related to or 
96 secured by the Premises or any part thereof are outstanding, GT USA shall not make any use 
97 of the Premises that will cause those portions of the Premises that currently qualify as dock 
98 and wharf faci lities within the meaning of Section 142 of the Code, to fail to so qualify. In 
99 any event, the Premises shall be used only for the Permitted Operations. 

l 00 (d) Prior to the Commencement Date or such other time as the Parties shall 
101 mutually agree upon, DSPC and GT USA shall cause a joint pre-occupancy inspection of the 
102 Premises to be conducted and GT USA shall cause the Pre-Occupancy Report to be prepared, 
103 at its own expense. The Pre-Occupancy Report shall detail existing known environmental 
104 conditions at the Premises. 

105 (e) There shall be no continuing fmancial commitment from DSPC or the 
106 State of Delaware for operating expenses or capital expenditures for the Term of this 
107 Agreement; provided, however, that DSPC hereby agrees to apply any unused capital 
108 provided by the State ofDelaware to DSPC for DSPC's July lst, 2017 to June 30th, 2018 
109 fiscal year for reimbursement of a portion of GT USA's capital expenditures in its first year 
I I 0 of this Agreement ("Supplemental CapEx"). DSPC shall retain control of the Supplemental 
111 CapEx and shall reimburse GT USA upon receipt of appropriate invoices and evidence of 
112 work being properly performed and properly payable from such unused capital and such 
113 other information as DSPC may reasonably request. 

114 (f) Except as may otherwise be authorized by DSPC and, in certain 
115 circumstances, the Delaware General Assembly, GT USA agrees to retain operating control 
116 of the Premises during the Term. 

3 



117 Section 2.4 Reserved Easements 

118 (a) DSPC reserves to itself, including the right to grant to others in the 
119 future, easements, licenses and permits for construction, maintenance, repair, replacement, 
120 relocation and reconstruction, and related temporary access easements and other easements, 
121 in each case, necessary for the utility easements for existing utilities serving or future 
122 easements reasonably necessary to serve the Premises upon reasonable notice to and 
123 coordination with GT USA (other than in the event of an emergency). 

124 (b) DSPC reserves to itself, including the right to grant to others in the 
125 future, the right (but unless expressly set forth in this Agreement, shall not have the 
126 obligation) to enter upon the Premises and perform such work as may reasonably be 
127 necessary (i) in the event of an emergency or (ii) as otherwise provided in this Agreement. 
128 Without limiting the generality. of the foregoing, DSPC reserves to itself, including the right 
129 to grant to others in the future, the right (but unless expressly set forth in this Agreement, 
130 shall not have the obligation) to enter upon the Premises, upon reasonable notice to and 
131 coordination with GT USA (other than in the event of an emergency), to perform any 
132 Response Action that DSPC deems in its sole discretion to be necessary or that may be 
133 required to be performed by Law or a directive from a Governmental Authority having 
134 jurisdiction over the Premises. DSPC shall not be liable for any Loss or interruption of the 
135 Permitted Operations required in connection with DSPC's response to any investigatory or 
136 remedial action required by a Governmental Entity, except to the extent caused by the gross 
137 negligence, willful misconduct or bad faith ofDSPC or its employees. 

138 Section 2.5 Quiet Enjoyment 

139 So long as it is not in default hereunder, GT USA shall quietly enjoy the Premises, 
140 subject to DSPC's exercise of its regulatory or administrative authority and other rights as 
141 expressly provided in this Agreement, and shall have the right to perform the Permitted 
142 Operations at the Premises during the Term and, except as otherwise provided herein, to bill, 
143 collect and retain all revenues derived from same (the "Operating Revenues"). 

144 
145 Section 2.6 Additional Property 

146 (a) The Parties acknowledge that pursuant to the Acquisition A!:,Yieement, 
147 DSPC holds an option (the "Pigeon Point Option") to purchase the Pigeon Point Property 
148 during the term of the Acquisition Agreement. So long as the Pigeon Point Option has not 
149 terminated or expired, GT USA may provide DSPC with written direction to exercise the 
150 Pigeon Point Option at least ninety (90) days prior to the expiration of the Pigeon Point 
151 Option. Upon receipt by DSPC of such written direction, DSPC shall promptly exercise the 
152 Pigeon Point Option and upon the closing of the Pigeon Point Option, the Pigeon Point 
153 Property shall be deemed included within the definition of Premises as if it were initially part 
154 of the definition thereof for all purposes other than the Enviromnental Provisions set forth in 
155 ARTICLE 16. 

156 (b) To the extent DSPC obtains control of the Wilmington South Disposal 
157 Area, or any part thereof, and the Anny Corps of Engineers consents (if such consent is 
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158 required), at GT USA's option such property shall be added to the definition of Premises as if 
159 it was initially part of the definition for all purposes. In the event GT USA elects not to 
160 incorporate Wilmington South Disposal Area or any part thereof into the Premises, GT USA 
161 agrees to provide reasonable ingress and egress easements for access to such property by 
162 DSPC and third parties. 

163 (c) GT USA will exercise its best efforts to facilitate a relationship between 
164 GT USA and the owner of Boxwood to develop a transportation linkage between the 
165 Premises and Boxwood. 

166 (d) GT USA and DSPC agree to use commercially reasonable and 
167 exclusive joint efforts to acquire and develop Riveredge as an expansion of existing port 
168 operations in the event the Parties determine, each in its sole discretion, that such an 
169 opportunity exists or there is a need for such acquisition and development. 

170 Section 2. 7 Assets at Commencement 

171 In consideration for the Concession Fee and other payments owed to DSPC under this 
172 Agreement (and no separate consideration), on the Commencement Date DSPC shall sell and 
173 convey its cranes, electric tools, mechanic tools, vehicles, cargo handling, furniture, furnishings, 
174 computers, telephones, telephone numbers, office supplies, software and other intellectual 
175 property (including the Port's website (http://www.portofwilmington.com), but excluding 
176 DSPC's website) and all other equipment and parts and items, tangible and intangible (other than 
177 cash), used in operation at the Port to GT USA as of the Commencement Date with clear title, 
l 78 free from all liens, charges or encumbrances of any nature whatsoever, other than Permitted 
179 Liens (collectively, the "Original Assets"). GT USA accepts the Original Assets as of the 
180 Commencement Date, after a full and complete examination and inspection thereof, in their AS-
181 IS, WHERE-IS condition, without representation as to suitability for any purpose. To the extent 
182 any Original Assets are not legally assignable, DSPC shall use commercially reasonable efforts 
183 to transfer beneficial ownership of any such Original Assets to GT USA, by license or otherwise, 
184 on the Commencement Date or as soon as reasonably practicable thereafter. 

185 
186 Section 2.8 Assets Acquired During Term 

187 In addition to the Original Assets, GT USA shall have the right to purchase or lease 
188 (provided that any finance lease shall expressly permit an assignment of GT USA's interest 
189 thereunder to any person without restriction or condition), install and use, as applicable, at its 
I 90 cost and expense, cranes, electric tools, mechanic tools, vehicles, cargo handling, and any other 
191 equipment or parts (the "After-Acquired Assets" and, together with the Original Assets, the 
192 "Assets") on the Premises. To the extent that any After-Acquired Assets require installation at 
193 the Premises, GT USA shall provide notice to DSPC. In the event DSPC has the right to 
194 purchase any After-Acquired Assets as provided in Section 17.9 of this Agreement and DSPC 
195 does not elect to purchase any After-Acquired Assets, GT USA shall, at its expense, remove 
196 from the Premises any and all such After-Acquired Assets no later than sixty ( 60) days following 
197 the earlier of the Termination Date or Expiration Date of this Agreement, and shall repair any 
198 damage caused by such removaL 
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199 Section 2.9 Asset Use and Operations 

200 GT USA shall stow, operate and maintain the Assets at all times in good repair and 
201 operating condition and in conformance with the manufacturer's instructions and applicable 
202 Laws. GT USA shall post in the operator's cab of all cranes a written sheet containing proper 
203 crane stowage instructions and shall require that said instructions are prominently displayed in 
204 the cab at all times. 

205 Section 2.10 Contracts 

206 On the Commencement Date, DSPC shall assign each of the Assigned Contracts as 
207 listed in APPENDIX 2-4 to GT USA and, in connection therewith, GT USA shall asswne all of 
208 the obligations thereunder, pursuant to this Agreement and an Assignment and Assumption 
209 Agreement in substantially the form of APPENDIX 2-3 hereto. To the extent GT USA desires to 
210 renegotiate or restructure any of the Assigned Contracts following the Commencement Date, 
211 upon GT USA's request, DSPC agrees to assist GT USA, at GT USA's expense, in the 
212 negotiation of such new contracts. 

213 Section 2.11 Books and Records 

214 (a) DSPC agrees to provide GT USA with reasonable access to any current 
215 books, records and files of DSPC used to operate the Port by DSPC prior to the Commencement 
216 Date ("DSPC Books and Records"). 

217 (b) To the extent DSPC determines, in its sole discretion, to provide originals 
218 of such DSPC Books and Records, GT USA agrees to grant DSPC access, upon reasonable 
219 advance notice, to such DSPC Books and Records and knowledgeable personnel, at DSPC's 
220 expense, as required by DSPC, including without limitation, to comply with any applicable 
221 Laws (including pursuant to the Freedom of lnfonnation Act) or in connection with the 
222 completion of the DSPC financial audit for fiscal years 2018 and 2019 or any other audit, any 
223 litigation or other dispute involving DSPC and a third-party. 

224 (c) GT USA shall maintain any and all books and records, including DSPC 
225 Books and Records, relating the transactions contemplated by this Agreement for a period of 
226 seven (7) years on a rolling basis. 

227 
228 ARTICLE 3 
229 PURPOSE, USES AND COMPETITION, AND SECURITY 

230 Section 3.1 Use of Premises 

231 (a) GT USA shall use the Premises only for the purposes described in this 
232 ARTICLE 3 ("Pennittecl Operations"), and for no other purpose whatsoever without the prior 
233 written consent of DSPC, which consent may be withheld for any reason whatsoever, or 
234 granted upon such terms and conditions as DSPC may require in its sole and absolute 
235 discretion. GT USA shall use the Existing Port as a facility for the handling, receipt, 
236 delivery, storage, loading and unloading of containers and containerized cargoes and non-
237 containerized cargoes (including breakbulk, project cargos, roll-on/roll-off (ro/ro) and bulk 
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238 (both liquid and dry)), having a prior or subsequent movement over a pier, berth, or wharf at 
239 a terminal in the Port, and facilitating the dis-embarkment and embarkment of passengers, all 
240 in compliance with all applicable Laws. Edgemoor shall be used and configured solely as a 
24 I container handling terminal; provided, that GT USA shall be permitted to accept ancillary 
242 general cargo at Edgemoor so long as Edgemoor remains configured as a container handling 
243 terminal. Without limiting the generality of the foregoing, Pennitted Operations shall also 
244 include any stevedore and maritime terminal operations including container, chassis and 
245 equipment storage, line handling, docking and undocking of vessels, and operations 
246 incidental thereto and any use pennitted by any agreement in effect prior to the 
247 Commencement Date between DSPC and any other party. Any Permitted Operations shall 
248 be in accordance with all applicable pennits and Laws, including, without limitation, the 
249 Coastal Zone Act, 7 Del. Q. §§ 7001 et seq., and GT USA shall not use the Premises as a 
250 terminal for liquefied natural gas. GT USA shall use and operate the Premises in a 
251 workman-like manner, continuously during the entire Term of this Agreement, with the 
252 exception of temporary closures for such periods as may be reasonably necessary for repairs 
253 or restoration or for reasons beyond GT USA's reasonable control. 

254 (b) GT USA acknowledges that one of DSPC's primary objectives under 
255 this Agreement is for the Premises and Assets to continue to serve DSPC's existing 
256 customers and related businesses after the Commencement Date. GT USA shall use 
257 commercially reasonable efforts to conduct its operations of the Premises and Assets in a 
258 manner designed to achieve this objective. 

259 Section 3.2 Standard of Care 

260 GT USA shall operate the Premises and Assets as a Reasonable Pmdent Operator, in 
261 accordance with good industry practice and in compliance with all applicable Laws (the 
262 "Standard of Care"). 

263 Section 3.3 No Competition 

264 (a) Except as provided below, DSPC agrees that during the term of this 
265 Agreement it will not, directly or indirectly or as a member of, or participant in, any other 
266 entity or as an agent, independent contractor or consultant of any person, enter into, engage 
267 in or participate in any other business of operating or owning a port, including, without 
268 limitation, any activities involving the provision of funding or other financial assistance or 
269 real estate or other property, or the authorization of any form of financing, in each case, 
270 relating to a port business. Notwithstanding the foregoing, upon a termination of this 
271 Agreement or in the event GT USA breaches its Initial Capital Expenditure Obligation or 
272 Total Capital Expenditure Obligation with respect to Edgemoor under this Agreement, then 
273 this Section 3.3(a) shall be of no further force and effect. Notwithstanding the foregoing, GT 
274 USA may from time to time request that DSPC join with GT USA in activities designed to 
275 promote and enhance development of the Port with Governmental Authorities, and to the 
276 extent it undertakes such activities, DSPC shall not be in violation of this Section 3.3(a). GT 
277 USA agrees that (i) DSPC's ownership of the Port, (ii) any action required or permitted by 
278 DSPC under the terms of this Agreement or (iii) the performance of any obligation of DSPC 
279 to any third party existing prior to the Commencement Date and not assigned to GT USA 
280 shall not be a violation of this Section 3.3(a). 
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281 (b) Gulftainer and its Affiliates, including GT USA, agree that during the 
282 Term they will not (other than in connection with GT USA's operations under this 
283 Agreement), directly or indirectly or as a member of, equity owner or participant in, any 
284 other entity or as an agent, independent contractor or consultant of any person, enter into, 
285 engage in or participate in the business of operating or owning a port that conducts business 
286 consistent with the Permitted Operations along the eastern seaboard from New York, NY to 
287 Norfolk, VA and/or inland waters from New York, NY to Norfolk, VA, including, without 
288 limitation, any activities involving the provision of funding or other financial assistance or 
289 real estate or other property, or the authorization of any form of financing relating to such a 
290 port in the specified area; provided, however, that it shall not constitute a breach of this non-
291 compete provision if Gulftainer or an Affiliate thereof were to acquire a port that conducts 
292 business consistent with the Permitted Operations subject to the prior written mutual consent 
293 of the Port and GT USA, which consent may not be unreasonably withheld. Further, in the 
294 event a competitor to GT USA commences a general use port terminal business consistent 
295 with the Permitted Operations within the State of Delaware and such business has a Material 
296 Adverse Impact on the business of GT USA as contemplated by this Agreement, then this 
297 Section 3.3(b) shall terminate in all respects. For the avoidance of doubt, a breach by 
298 Gulftainer or any of its Affiliates of this provision shall constitute a breach of this Agreement 
299 notwithstanding that any such entity may not be a signatory hereto. 

300 Section 3.4 Security 

301 (a)As of the Commencement Date, and throughout the Term, GT USA assumes 
302 sole responsibility, at no cost to DSPC, for all risks to the safety and security of persons and 
303 property and also the property of its customers (including, without limitation, the Premises, 
304 the Assets, and cargo, furniture, fixtures and equipment stored or located on the Premises) 
305 from theft, personal violence, fire, flood and other causes, and including responsibility for 
306 guarding and safekeeping such persons and property and also the property of its customers, 
307 to whatever extent such risks arise out of GT USA's lease of the Premises and use of the 
308 Assets. GT USA shall be solely responsible for assuring that the Premises comply with all 
309 applicable security requirements required to be complied with by Laws, including measures 
31 0 to exclude unauthorized access and for providing and maintaining any physical 
311 improvements required to be complied with by Laws related to security requirements. Prior 
312 to the Commencement Date, GT USA shall be solely responsible to prepare a security plan 
313 that complies with applicable Laws and shall submit such security plan to DSPC and the 
314 applicable Governmental Authorities for approval. Upon the request of GT USA, DSPC 
315 shall, at GT USA's expense, reasonably cooperate with GT USA in its preparation of such 
316 security plan. DSPC reserves the right, but shall have no obligation, to design, build, operate 
317 and maintain security plans and programs outside of GT USA's security plan or program for 
318 the purposes of DSPC' s own Port-wide monitoring, safety and coordination purposes. Any 
319 such DSPC security plans and programs may require coordination with GT USA but will not 
320 relieve GT USA of requirements to maintain its own security plan or program with respect to 
321 the Premises. Upon the request of GT USA, DSPC shall reasonably cooperate with any 
322 requirements of any grants for port security upgrades for use at the Premises available to GT 
323 USA from any available funding sources. 
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324 (b) DSPC shall have oversight rights regarding implementation and 
325 operation of safety and security standards by GT USA. GT USA shall consult with DSPC 
326 concerning any amendments or other modifications to GT USA's security plan following 
327 Commencement. 

328 (c) GT USA shall be responsible for the payment of any fines related to 
329 any non-compliance with any security standard addressed herein by any sub-lessee, invitee, 
330 guest or any other entrant upon the Premises, such responsibility to include reimbursement 
331 for any fines imposed upon DSPC resulting from such noncompliance. Without prejudice to 
332 its rights hereunder, DSPC may, in the event of an emergency and in its sole discretion, act to 
333 secure the Premises and obtain reimbursement from GT USA for costs so incurred, which 
334 payment shall constitute Additional Fees. 

335 (d) GT USA shall comply with all present and future port security 
336 requirements under Laws applicable to the Premises and shall provide DSPC on an annual 
337 basis beginning December 2018 or at such other times as may be requested by DSPC with a 
338 certification in a form reasonably acceptable to DSPC that it is in compliance with all such 
339 Laws in addition to the information set forth in Section 21.28(b). 

340 Section 3.5 Signage, Advertising and Naming Rights 

341 (a) Except with respect to signs required by Law, signs posted on the 
342 Assets relating to the operation thereof, directional signs related to the Premises and 
343 emergency-related or emergency procedural signs, GT USA shall not place, construct, or 
344 maintain on the Premises in a location that may be visible from the exterior of the Premises, 
345 any signs, advertisements, names, insignia, trademarks, descriptive material, and any other 
346 similar item, except for such items advertising business on the Premises which have been 
347 authorized in advance in writing by DSPC, provided, however, that GT USA shall have the 
348 right to place its name, logo, insignia and/or trademark on all Assets. In particular, DSPC 
349 shall have absolute discretion to withhold approval for any new lighted sign or any new sign 
350 with moving (or that has the appearance of moving) parts or symbols. DSPC, at GT USA's 
351 cost, may remove any item placed, constructed, or maintained that does not comply with the 
352 provisions of this Section 3.5. GT USA shall maintain and keep in good repair any such 
353 stgns. 

354 (b) Upon the earlier of the Expiration Date or Termination Date, GT USA 
355 shall remove, to the reasonable satisfaction of DSPC, all signs, advertisements, names, 
356 insignia, trademarks, descriptive material and any similar material installed, painted, 
357 inscribed or placed in or upon the Premises, GT USA shall repair all damage to the Premises 
358 caused by such removal. 

359 (c) Any sign that GT USA has the right to place, construct, or maintain on 
360 or adjacent to the Premises shall comply with DSPC's reasonable requirements and with all 
361 applicable Laws, and GT USA shall obtain any approval required by such Laws. DSPC 
362 makes no representation with respect to GT USA' s ability to obtain such approval. 
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363 (d) GT USA shall have the right to name and rename the Port, subject to 
364 the prior written consent of DSPC, which consent may be conditioned or withheld by DSPC 
365 in DSPC's sole discretion, for any reason or for no reason. 

366 (e) While there shall be no formal responsibility during the Tenn of this 
367 Agreement, DSPC shall use reasonable efforts, at GT USA's expense, to assist GT USA in 
368 the marketing of services provided by GT USA at the Premises. 

369 Section 3.6 Access to Premises by Third Party 

370 
371 
372 
373 
374 

375 
376 
377 

ARTICLE4 
PAYMENTS, PRORATIONS, CAPITAL OBLIGATIONS AND OTHER 

CONSIDERATION TO DSPC 

378 Section 4.1 Initial Payment 

379 On the Commencement Date, GT USA will make an initial payment in the amount set 
380 forth on APPENDIX 16, such amount to be subject to a reduction or a non-material increase as 
3 81 of the Commencement Date to the extent the actual amounts as of the Commencement Date vary 
382 from those set forth in APPENDIX 16 (the "Initial Payment''). GT USA will offset the amount 
383 of the Initial Payment against the Concession Fee Differential (as calculated as if the Minimum 
384 Annual Concession Fee were paid in equal quarterly installments over a twelve (12) month 
385 period). 

386 Section 4.2 Pre-Ciosin2 Dredgin2 Costs 

387 GT USA hereby acknowledges that DSPC will have incurred certain costs (currently 
388 estimated to be One Million Five Hundred Fifty Seven Thousand Six Hundred and Thirty Eight 
389 Dollars and 53/100 ($1,557,638.53)) prior to the Commencement Date associated with dredging 
390 at Edgemoor and that GT USA will benefit from such dredging. DSPC does not anticipate that 
391 any annual dredging costs associated with dredging at the Existing Port will be incurred by 
392 DSPC prior to the Commencement Date, but to the extent any such costs are incurred, GT USA 
393 shall be responsible for repayment of its prorata portion of such costs as of the Commencement 
394 Date. GT USA shall be responsible for repayment of one hundred percent (100%) of the 
395 Edgemoor dredging costs. GT USA agrees that it will reimburse DSPC on the Commencement 
396 Date for any and all such costs, subject to DSPC's presentation of verifiable documentation 
397 reflecting that DSPC paid the cost for such dredging, and that it shall be responsible for the 
398 payment of such further dredging costs after the execution of this Agreement pursuant to Section 
399 6.6. For the avoidance of doubt, the Parties acknowledge and agree that the repayment of 
400 dredging expenses shall not be subject to offset against the Concession Fee Differential. 
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401 Section 4.3 Concession Fee 

402 
403 
404 
405 
406 

407 
408 
409 
410 
411 

412 
413 
414 
415 
416 

417 
418 
419 
420 
421 
422 
423 
424 

(a) For each calendar quarter during the Term (adjusted pro rata for the 
first and final quarters of the Term), with and all containerized volumes, GT 
USA hereby agrees to DSPC a fee of per TEU handled over the 
quay and a fee of per with respect to non-water 
borne (i.e., not commg m or gomg out over s handled in the Premises. 

(b) For each calendar quarter during the Term (adjusted pro rata for the 
first and final quarters of th~.nn. with re ard to any cargos not in containers, GT USA 
~ DSPC a fee of - per short ton over the quay and a fee of II 
- per short ton with respect to non-water borne short tons handled in the 
Premises. 

(c) If, and when, the non-water borne cargo business exceeds Ten 
Thousand (10,000) TEUs or Five Thousand (5,000) short tons in any calendar year, the 
Parties shall meet and negotiate an appropriate increase in the applicable non-water borne 
rates set forth above. In the event the Parties cannot reach agreement, the dispute resolution 
provisions in ARTICLE 19 shall apply. 

(d) The container volume fees and non-container volume fees in Sections 
4.3(a) and (b) above are collectively referred to as the "Concession Fee." GT USA shall pay 
the Concession Fee to DSPC within twenty (20) days after the end of each calendar quarter 
of the Term. Commencing on the first day of the calendar quarter immediately following the 
third (3rd) anniversary of this Agreement and every three (3) years thereafter, the per TEU 
fees and the per short ton fees in Sections 4.3(a) and (b) shall be adjusted in proportion to any 
increase or decrease in the Index relative to the last year of the last adjustment period (or, 
with respect to the first adjustment, since the Commencement Date). 

425 Section 4.4 Minimum Annual Concession Fee 

426 (a) The Concession Fee for any calendar year (adjusted pro rata for the first 
427 and last years of the Term) during the Term will never be less than Three Million Dollars 
428 ($3,000,000.00) (such amount, as adjusted pursuant to the further provisions of this Section 
429 4.4, the "Min.imum Annual Concession Fee"). The Minimum Annual Concession Fee shall be 
430 adjusted on January I 51 following the tl'tird (3rd) anniversary of the Commencement Date and 
431 every three (3) years thereafter in proportion to any increase in the Index relative to the last 
432 year of the most-recent adjustment period (or, with respect to the first adjustment, since the 
433 Commencement Date). For the avoidance of doubt, in no event shall the adjusted Minimum 
434 ~ual Concession Fee be less than the Minimum Annual Concession Fee in the immediately 
435 preceding adjustment period. 

436 (b) The Minimum Annual Concession Fee may be adjusted at any time 
437 during the Term as required so that such fee is sufficient to pay any debt service and post-
438 closing operating costs of DSPC arising out of or otherwise related to the Premises and 
439 DSPC's activities as owner, prior operator and/or lessor of the Port; provided, however, DSPC 
440 shall not restructure any of its debt existing as of the Execution Date or incur any new debt or 
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441 increase its operating expenses in a manner that would materially increase the Minimum 
442 Annual Concession Fee without GT USA's prior written consent, which consent shall not be 
443 unreasonably withheld, conditioned or delayed. 

444 Section 4.5 Minimum Annual Volume Guarantee 

445 (a) APPENDIX 13 sets forth the schedule of planned cargo volwnes by 
446 type of cargo at the Premises as prepared by GT USA (the "Volume Schedule"). GT USA 
447 shall act in good faith using reasonable commercial efforts to achieve the Volume Schedule, 
448 but in all events, GT USA agrees to maintain a minimum cargo volume equal to seventy-five 
449 percent (75%) of the planned cargo volume (the "Minimum Volume") or such other volume 
450 in such other manner that would result in a Concession Fee equivalent to the Concession Fee 
451 calculated using the Minimum Volume (the "Minimum Annual Volume Guarantee"), 
452 regardless of actual cargo volumes handled. For the avoidance of doubt, in the event cargo 
453 volumes exceed the Minimum Annual Volume Guarantee, the Concession Fee shall be 
454 calculated based on actual volume and shall never be less than the Minimum Annual 
455 Concession Fee. For years after Year 10 as set forth in APPENDIX 13, the Minimum 
456 Annual Volume Guarantee shall be consistent with or greater than the planned cargo volumes 
457 set forth in the Volume Schedule for Year 10. 

458 (b) Provided that the Minimum Annual Concession Fee continues to be 
459 paid, to account for market, industry and economic uncertainty, GT USA shall be granted a 
460 three (3) year period to make-up the Minimum Annual Volume Guarantee and deliver the 
461 aggregate yearly volume over a three year period. In the event GT USA is unable to reach 
462 the Minimum Annual Volume Guarantee for any three (3) consecutive calendar years, such 
463 failure to achieve the Minimum Annual Volume Guarantee will trigger a negotiation between 
464 DSPC and GT USA with regard to any required mitigation or, if agreement between the 
465 Parties is not reached, will result in a GT USA Default under tlris Agreement as set forth in 
466 Section lO.l(c). 

467 Section 4.6 Additional Fees 

468 GT USA shall pay to DSPC as additional fees all other sums of money that shall become 
469 due and payable under this Agreement ("Additional Fees"). Unless a date for payment is 
470 otherwise specified herein, all Additional Fees shall be due and payable within thirty (30) days of 
471 the date of invoicing from DSPC in respect thereof 

472 Section 4.7 Offsets; Interest on Amounts Subject to Offsets 

473 (a) Except as expressly permitted in this Agreement, GT USA shall pay to 
474 DSPC the Concession Fee and Additional Fees (collectively, the "Fees and Charges") 
475 without any deduction, abatement or offset whatsoever. 

476 (b) With respect to all costs, expenses or other liabilities incurred by GT 
477 USA under this Agreement that are subject to be offset against the Concession Fees (the 
478 "Offsetable Amounts"), interest will accrue on the balance of such amounts at the rate of 
479 4.00% per annum with the interest rate being added to the balance of the Offsetable Amounts 
480 and with the accumulated interest being offset before any other Offsetable Amounts are 
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481 offset; provided, however, that no such interest shall be imposed or otheiWise accrue with 
482 respect to any offset permitted under this Agreement until the second anniversary of the 
483 Commencement Date, at which time such interest may be imposed and accrue in accordance 
484 with this Section 4.7(b) commencing on such date. Further, DSPC shall be permitted to 
485 prepay any amounts without premium or penalty that would be subject to an offset 
486 hereunder. 

487 Section 4.8 Method of Payment 

488 All payments owed by GT USA and payable to DSPC hereunder shall be made in 
489 United States Dollars and by check or wire, as instructed in writing by DSPC from time to time 
490 acting in its sole discretion. 

491 Section 4.9 Committed Minimum Capital Expenditures 

492 (a) APPENDIX 15 sets forth a schedule of the planned capital expenditures 
493 by GT USA at the Premises for the first ten (10) years following the Commencement Date, 
494 including development milestones for significant capital expenditure and construction events. 
495 For the remaining years of the Term, GT USA is expected to continue to invest capital as 
496 required to meet the Basic Condition and cargo volume consistent with or greater than the 
497 planned cargo set forth for Year 10 in APPENDIX 13. GT USA shall act in good faith and 
498 use reasonable commercial efforts to achieve the planned capital expenditures set forth in 
499 APPENDIX 15, but in all events GT USA shall meet the minimum requirements set forth in 
500 the further provisions in this Section 4.9. 

501 (b) As a material part of the consideration for this Agreement, GT USA 
502 to commence construction of a cargo facility at Edgemoor no later than 
503 with operation of the Edgemoor facility estimated to commence no later 
504 , provi however that GT USA may delay without penalty the 
505 construction w1til (the "Outside Construction Date"), with 
506 ~dgemoor fac1 tn case estimated to commence no late.r than 
507 -· if it has not achieved an annual cargo container volume over the quay at 
508 the Existmg Port of at least- TEU over the calendar year 2020. For the avoidance of 
509 doubt, time is of the essence and failure to meet such milestones, including the required 
510 capital expenditure in connection therewith as set forth in Section 4.9(c), shall constitute a 
511 GT USA Default. 

5 12 (c) As a minimum capital expenditure requirement of GT USA, GT USA 
513 hereby agrees to (i) spend Forty Million Dollars ($40,000,000) in capital expenditures at the 
514 Existing Port within the first two (2) years following the Commencement Date, (ii) spend 
515 Two Hundred and Fifty Million Dollars ($250,000,000) in capital expenditures in the 
516 development ofEdgemoor by December 31, 2020, subject to any extension until the Outside 
517 Construction Date in accordance with Section 4.9(b) above (clauses (i) and (ii) collectively, 
518 the "TnitiaJ Capital Expenditure Obljgation"), and (iii) spend an aggregate amount, inclusive 
519 of the Initial Capital Expenditure Obligation, equaJ to those amounts necessary to reasonably 
520 support the volume projections up to and including Year 10 set out in APPENDIX 13, which 
521 is presently estimated at Five Hundred Million Dollars ($500,000,000) (clauses (i), (ii) and 
522 (iii) collectively, the "Total CapitaJ Exoendhure Obligation"). However, GT USA shall not 
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523 be in breach for failure to meet the Total Capital Expenditure Obligation by the end of Year 
524 10 if (i) GT USA spends at least the Initial Capital Expenditure Obligation and the Minimum 
525 Warehouse Capital Obligation and GT USA meets or exceeds the planned volume 
526 projections as set forth in this Agreement in the aggregate by the end of Year 10 or (ii) if GT 
527 USA fails to meet such planned volume projections at no fault of its own but instead as a 
528 result of changes in economic and competitive environments resulting in a Material Adverse 
529 Impact to volume throughput for ports generally on the eastern seaboard. DSPC agrees that 
530 prior to calling a default for breach by GT USA caused by failure to meet the Total Capital 
531 Expenditure Obligation as set forth herein, it will first enter into good faith reasonable 
532 negotiations relating to the Total Capital Expenditure Obligation as provided in Section 10.8. 
533 The Total Capital Expenditure Obligation referred to herein refer to capital expenditures for 
534 new construction. 

535 (d) GT USA shall invest One Hundred Million Dollars ($100,000,000) in 
536 warehouse capital improvements at the Port and/or Edgemoor (the "Minimwn Warehouse 
537 Capital Obligation"), which shall include a minimwn of Twenty Million Dollars 
538 ($20,000,000) in warehouse capital improvements at the Existing Port on or before the tiDrd 
539 (3rd) auniversary of the Commencement Date (the "Initial Warehouse Capital Expenditure"). 
540 In no event shall any amount of the Minimum Warehouse Capital Obligation be applied to 
541 satisfy GT USA's Initial Capital Expenditure Obligation or Total Capital Expenditure 
542 Obligation. 

543 (e) GT USA shall, with DSPC oversight, coordinate with certain additional 
544 parties with regards to its capital development and volwne plans for the Premises, including 
545 without limitation, for the development of a transportation and logistics link with the plauned 
546 Boxwood logistics facility. In order to meet its Minimum Warehouse Capital Obligation, GT 
547 USA shall contract with companies involved in the development of modem warehousing 
548 systems designed to retain and attract refrigerated business, particularly existing fruit and 
549 perishable product customer. 

550 Section 4.10 Proration of Accounts Receivable and Accounts Payable at the 
551 Commencement Date and Post-Closing Adjustment 

552 Upon the Commencement Date, GT USA will accept any accounts receivables relating to 
553 periods prior to the Commencement Date in trust for the benefit of DSPC. Any rents or other 
554 payments received shall be prorated between the Parties as of the Commencement Date. In 
555 addition, upon the Commencement Date, GT USA shall assume responsibility for payment of all 
556 accounts payable due and owing in connection with the operation of the Port; provided, however, 
557 any accounts payable arising for time periods prior to the Commencement Date (other than any 
558 capital improvement obligation that was required by DSPC under any Assigned Contracts) shall 
559 be for the account of DSPC. Within thirty (30) days following the Commencement Date, GT 
560 USA and DSPC shall conduct a post-closing adjustment of accounts payable and accotmts 
561 receivable, including having the amount of all security deposits held by DSPC pursuant to 
562 Assigned Contracts for periods of time after the Commencement Date included as an accounts 
563 payable due to GT USA by DSPC. Following such adjustment, DSPC or GT USA, as 
564 applicable, shall pay the other party the net balance following offset of accounts payable owed to 
565 DSPC against accounts receivable owed by DSPC pursuant to the provisions of this Section 4.10. 
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566 Reimbursement of the pre-closing dredging costs in Section 4.2 and the Initial Payment are 
567 outside of the scope of this adjustment. 

568 ARTICLE 5 
569 ASSIGNMENT, SUBLETTING & ORGANIZATIONAL STRUCTURE 

570 Section 5.1 No Assignment without DSPC Consent 

571 (a) This Agreement is personal to GT USA. GT USA shall not sell, 
572 convey, assign, sublease, license, mortgage, encumber, transfer, transfer beneficial 
573 ownership, license, grant or be the subject of a Change of Control, or otherwise dispose of 
574 this Agreement, any interest herein or the Premises, or otherwise permit any of the same 
575 ("Assign" or "Assignment"), without the prior written consent of DSPC and the Delaware 
576 General Assembly (if required by Chapter 87 of Title 29 of the Delaware Code), which 
577 consents may be conditioned or withheld for any reason or for no reason. 

578 (b) Notwithstanding anything herein to the contrary, GT USA is hereby 
579 authorized, without the prior written consent of DSPC, to enter into subleases for less than 
580 substantially all of the Premises provided that any such sublease is entered into in the 
581 ordinary course of operation of the Port business. GT USA shall not sublease any part of the 
582 Premises for a term beyond the Expiration Date without the prior written consent of DSPC. 
583 Other than subleases of portions of the Premises in the ordinary course ofbusiness described 
584 in this Section 5.l(b), GT USA shall not sublease any of its rights hereunder without the 
585 consent of DSPC, which consent shall not be unreasonably withheld, conditioned or delayed. 
586 For the avoidance of doubt, any sublease of a11 or substantially all of the Existing Port or 
587 Edgemoor shall not be considered as a sublease in the ordinary course of business. 

588 (c) The following shall be deemed to be an Assignment of this Agreement 
589 subject to this Article: (A) any Change in Control of GT USA; (B) any pledge, mortgage, 
590 Assignment, or other security arrangement of this Agreement or of the direct ownership 
591 interest in GT USA; and (C) any amalgamation, arrangement, reorganization or other 
592 business combination agreement between GT USA and any entity, other than any parent, 
593 subsidiary or Affiliate of GT USA, in circumstances where GT USA is not the surviving 
594 entity. Any Assignment made in violation of the foregoing provision shall be null and void 
595 ab initio and of no force and effect. 

596 Section 5.2 Assignee Information 

597 GT USA shall provide to DSPC and the Delaware General Assembly all relevant 
598 documentation and information concerning any proposed assignee to which GT USA proposes to 
599 Assign this Agreement ("Assignee"), as reasonably requested by DSPC or the Delaware General 
600 Assembly for its consideration in determining whether to grant its consent to such proposed 
601 Assignment, including, without limitation, (a) the name of the proposed Assignee, (b) the 
602 capitalization of the proposed Assignee, (c) the terms of the proposed Assignment, and (d) such 
603 other information and documents relating to the proposed Assignee's business, experience and 
604 finances as DSPC or the Delaware General Assembly may reasonably request. 
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605 Section 5.3 Assignment Consent Procedure 

606 (a) No Assignment shall be made or have any force or effect if, at the time 
607 of such Assignment, there has occurred and is continuing a GT USA Default that has not 
608 been remedied or an event that, with the lapse of time, the giving of notice or otherwise 
609 would constitute a GT USA Default. 

610 (b) Unless specifically approved in writing by DSPC, no Assignment, 
611 either with or without GT USA's consent, required or otherwise, will relieve or release GT 
612 USA from the primary obligation to perform all of the terms, covenants and conditions of, or 
613 liabilities under, this Agreement. 

614 (c) Notwithstanding anything herein to the contrary, if an Assignment 
615 occurs with or without DSPC's consent, DSPC may collect from such Assignee, any Fees 
616 and Charges or other swn otherwise payable to DSPC under this Agreement and apply the 
617 amount collected to the Fees and Charges or other accounts receivable with respect to this 
618 Agreement, but such collection by DSPC shall not be deemed a waiver of the provisions of 
619 this Agreement, nor an acceptance of such Assignee as the lessee, concessionaire and 
620 operator of the Premises. 

621 Section 5.4 O•·ganizationnl Stmctm·e 

622 (a) GT USA hereby represents and warrants that, as of the Execution Date 
623 and Commencement Date, GT Americas owns one hundred percent (100%) of the limited 
624 liability company interests in GT USA. GT Americas is permitted to, but need not, admit 
625 one or more other Equity Participants in GT USA with the prior written consent of DSPC, 
626 which consent shall not be unreasonably withheld; provided, however, that in no event may 
627 GT Americas own or otherwise control less than 51% of the equity and voting interest in GT 
628 USA and, provided further, that such Equity Participant must all times be an entity domiciled 
629 in the United States or is otherwise subject to regulation under securities laws of the United 
630 States. 

631 (b) GT USA shall maintain the day-to-day operational control of the 
632 Premises and Assets. In the event that GT Americas brings in an Equity Participant in GT 
633 USA in accordance with Section 5.4(a), GT USA may elect to form a one hundred percent 
634 (100%) owned subsidiary operating company ("OpCo") of GT USA or through such other 
635 structure as mutually agreed to by GT USA and DSPC. In the event GT USA forms an 
636 OpCo, DSPC shall have the same rights vis-a-vis the OpCo as it has vis-a-vis GT USA and 
637 such OpCo shall be subject to all of the operational controls, observation rights and any and 
638 all other obligations of GT USA as set forth herein. Notwithstanding the forgoing, GT USA 
639 and Gulftainer agree that at all times during the Term, GT USA shall remain controlled by 
640 GT Americas, GT Americas must remain a one hundred percent (100%) subsidiary of GT 
641 International Limited FZC, and Gulftainer Company Limited must remain a controlling 
642 shareholder of GT International Limited FZC. 

643 (c) The board of directors of GT USA shall consist of a majority of 
644 members appointed by GT Americas who shall maintain voting control over matters 
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645 submitted to such board at all times during the Term. The GT USA equity owners shall 
646 consist of GT Americas owning at least 51% of the equity thereof and maintaining majority 
647 voting and governing control over the management of GT USA GT USA shall permit one 
648 representative designated by DSPC to attend all public, private and executive session 
649 meetings of GT USA's board of directors in a nonvoting observer capacity and, in such 
650 respect, shall give such representative copies of all notices, minutes, consents and other 
651 materials that it provides to its directors at the same time and in the same manner as provided 
652 to such directors; provided, however, that without limiting the other rights of DSPC set forth 
653 in this Agreement (including, without limitation, information and audit rights), GT USA shall 
654 be permitted to exclude such representative from a meeting or withhold such materials if the 
655 meeting or materials involve au actual conflict with DSPC. GT USA shall hold quarterly 
656 meetings of its board of directors, two of which shall be held in the State of Delaware. GT 
657 USA's annual meeting, which shall be one of the four required meetings, shall be held in the 
658 State of Delaware. GT USA shall provide such representative with no less than five (5) days 
659 prior written notice of all meetings. 

660 (d) GT USA shall permit one representative designated by the International 
661 Longshoremen's Association to attend all public and private operational meetings of GT 
662 USA's board of directors in a nonvoting observer capacity and, in such respect, shall give 
663 such representative copies of all notices, minutes, consents and other materials that it 
664 provides to its directors at the same time and in the same manner as provided to such 
665 directors. 

666 (e) DSPC, its affiliates and representatives agree to act in conformity with 
667 the Corporate Governance, Compliance and Anti-Corruption Policy of GT USA, as identified 
668 in APPENDIX 14 and as amended from time to time, which shall be incorporated into this 
669 Agreement to the extent it is not in contravention of the State of Delaware's or the United 
670 States of America's Laws and regulations. 

671 Section 5.5 DSPC Oversight and Consent Rights 

672 (a) During the Term of this Agreement, DSPC shall relinquish operational 
673 and management responsibilities over the Port to GT USA; provided, however, DSPC shall 
674 have the continuing right to monitor and supervise the safety and security of the Port, as well 
675 as the proper and adequate performance by GT USA in carrying out its obligations under this 
676 Agreement. It is the intention of the Parties that DSPC shall not be involved in day-to-day 
677 operations of the Port but shall be permitted to maintain reasonable oversight and supervision 
678 regarding decisions that could affect the safety and security of the Port or have a material 
679 impact on the Properties and Assets, DSPC, the State of Delaware or its constituents. 

680 (b) Without limitation of any other consent rights of DSPC under this 
681 Agreement or applicable Laws, GT USA shall not take any of the following actions without 
682 the prior written consent ofDSPC, which will not be unreasonably withheld: 

683 

684 

(i) 

(ii) 

change its business strategy; 

pledge or otherwise encumber any of the Original Assets; 
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685 (iii) lease all or substantially all of the Premises or Assets; 

686 (iv) construct Leasehold Improvements in excess of Five Mi1lion 
687 Dollars ($5,000,000) as provided in Section 6.4; 

688 (v) construct any Leasehold Improvement which would cause DSPC 
689 to incur liability for Existing Conditions; 

690 (vi) sell any Assets in one or a series of related transaction for greater 
691 than Five Million Dollars ($5,000,000.00); 

692 (vii) make any material modifications, including removing, destroying 
693 or taking down, any buildings or other structures existing at the Existing Port as of the 
694 Commencement Date; 

695 (viii) rename the Existing Port or name Edgemoor; 

696 (ix) make any material capital related and/or funding decision; 

697 (x) enter into any new material contracts that would by their terms 
698 extend beyond the Term; and 

699 (xi) make any decisions related to dredging management at the Port. 

700 (c) DSPC hereby agrees to serve, at GT USA's expense, as the non-Federal 
701 proponent of the Premises to the extent that such support is needed, as determined by GT 
702 USA in its reasonable discretion, with any federally sponsored programs. 

703 (d) DSPC agrees to provide reasonable assistance, at GT USA's expense, 
704 in connection with the establishment of customs facilities at Edgemoor. 

705 ARTICLE 6 
706 MAINTENANCE, ALTERATIONS, IMPROVEMENTS, AND DREDGING 

707 Section 6.1 Premises Maintenance 

708 (a) GT USA shall, at its own cost and expense, keep and maintain, in good 
709 working order and condition throughout the Term, satisfying the Basic Conditions described 
710 in Section 6.4(b) below, the Premises (including without limitation, all portions of the storm 
711 water collection system that are on, in, or Wider the Premises), the Assets, buildings and the 
712 wharfs, and perform repair work or replacement work related thereto to ensure that all 
713 necessary repairs, improvements and replacements of the facilities at the Premises shall be 
714 made, subject to all applicable Laws and to all lawful orders of any Governmental Authority 
715 having jurisdiction over Premises and Assets. GT USA shall, at its sole cost and expense, 
716 keep the Premises in a tidy, clean and sanitary condition and shall observe all applicable 
717 Laws throughout the Term. GT USA shall at all times during the Term, carry out regular 
718 safety inspections on the Premises as are required by applicable Laws. 
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719 (b) GT USA must keep all railroads and passageways on and adjoining the 
720 Premises free from obstruction by GT USA and GT USA Contractors motor vehicles and 
721 other objects. 

722 (c) GT USA shall have the sole responsibility, with the reasonable 
723 assistance of DSPC at GT USA's request, for obtaining all permits, subaqueous leases and 
724 rights of way required for Permitted Operations of the Premises and Assets, at GT USA's 
725 expense; provided, however, that DSPC shall use its best efforts to obtain the required permit 
726 for required dredging at Edgemoor at the expense of GT USA. To the extent a permit or 
727 permit application required for operation of the Port cannot be transferred to GT USA on or 
728 prior to the Commencement Date, DSPC shall continue as the named permittee until such 
729 time as the permit can be transferred to GT USA, GT USA can be named as a co-permittee or 
730 co-applicant or GT USA can procure its own permit. GT USA agrees to indemnify DSPC 
731 from any and all liability which may arise from the operation of the Port by GT USA, its 
732 employees, agents and contractors under DSPC's permits or permit applications or any 
733 permit where DSPC is listed as co-permittee to the extent such liability arises from an 
734 exceedance or other violation of the substantive terms and restrictions contained in such 
735 permit or permit application or the relevant applicable law and regulations. A list of the 
736 current permits, including applications for permits, required for operation of the Existing Port 
737 and Edgemoor which GT USA shall undertake to assume or procure, as applicable, prior to 
738 (to the extent possible) or following the Commencement Date, as applicable is attached 
739 hereto as APPENDIX 3 and incorporated herein by reference. 

740 Section 6.2 Joint Inspection 

741 Not less frequently than once every five (5) years during the Term, and without limiting 
742 any other inspection rights of DSPC under this Agreement, GT USA and DSPC shall undertake 
743 jointly an inspection of the Premises and the Assets, the cost of which shall be shared equally, to 
744 ascertain the compliance of the Premises and Assets with the Basic Condition and other 
745 applicable provisions of this Agreement. If any aspect of the Premises and/or Assets fail to 
746 comply substantially with the Basic Condition or any other applicable provisions of this 
747 Agreement, GT USA shall bring it into compliance therewith. If DSPC reasonably determines 
748 that GT USA has failed to meet its maintenance obligations under this ARTICLE 6, DSPC shall 
749 notify GT USA in writing and GT USA shall remedy such deficiency (i) within thirty (30) days 
750 or (ii) if such deficiencies cannot be remedied within such period of time, within one hundred 
751 and twenty (120) days, or such additional time as DSPC allows, provided, that GT USA 
752 commences and diligently pursues remedial work within such initial thirty (30) day period or GT 
753 USA shall be in material default under this Agreement. 

754 Section 6.3 GT USA's Failure to Repair and Maintain Premises 

755 If GT USA fails to repair and maintain the Premises, adhere to Laws (including 
756 Enviromnental Laws) in accordance with this Agreement or correct deficiencies in accordance 
757 with Section 6.2 within ninety (90) days after DSPC gives written notice to GT USA and a 
758 reasonable opportunity to cure such failure (except in the case of risk to life or property, in which 
759 case no notice shaH be required), DSPC may enter the Premises at any time upon reasonable 
760 notice and make the required repairs or do the required maintenance or bring the Premises into 
761 compliance with Laws and recover from GT USA as Additional Fees, the cost thereof (including 
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762 the cost of repairs and cleaning plus DSPC's other costs, including, without limitation, employee 
763 wages and overhead, incurred in connection with performing such work). In making such repairs 
764 or doing such maintenance or cleaning, DSPC and/or its agents are authorized to enter the 
765 Premises and may bring and leave upon the Premises all necessary materials, tools and 
766 equipment, and DSPC shall not be liable, except for the gross negligence or willful misconduct 
767 of DSPC or its representatives, to GT USA for any inconvenience, annoyance, loss of business, 
768 or any injury suffered by GT USA by reason of DSPC effecting such repairs, maintenance or 
769 cleaning. 

770 Section 6.4 Alterations/Improvements/Maintenance 

771 (a) GT USA shall make no Leasehold Improvement costing in excess of 
772 Five Million Dollars ($5,000,000) without first obtaining written approval from DSPC, 
773 which approval shall not be unreasonably withheld, delayed or conditioned. In the event any 
774 such alterations or improvements shall be made or fixtures (other than trade fixtures which 
775 can be removed without injury to the Premises) installed by GT USA, such alterations, 
776 improvements or fixtures shall, upon request of DSPC, be removed promptly by GT USA at 
777 its expense and the Premises Restored to their original condition upon the earlier of the 
778 Expiration Date or Termination Date. 

779 (b) All maintenance, alterations, and improvements shall be carried out in 
780 accordance with the following standards (collectively, the "Basic Conditions"): 

7 81 (i) Leasehold Improvements, maintenance and alterations must be 
782 consistent with the Permitted Operations and shall include such infrastructure and be maintained 
783 in a condition sufficient for GT USA to achieve at least the Minimum Annual Volume Guarantee 
784 set forth on APPENDIX 13 and include, without limitation, the infrastructure maintenance 
785 obligations set forth in APPENDIX 7. 

786 (ii) Prior to constructing, erecting or otherwise making any Leasehold 
787 Improvements or alterations, GT USA must procure and pay for all necessary permits, and 
788 comply with all applicable Laws. 

789 (iii) Leasehold Improvements and alterations may not detract from the 
790 value or the character, weaken the structural integrity, or reduce the secwity of the Premises, 
791 other Leasehold Improvements and/or Assets. 

792 (iv) If any work related to Leasehold Improvements, maintenance or 
793 alterations involves the replacement of fixtures or parts, all replacement fixtures or parts shall 
794 have a value, useful life, quality and durability substantially or at least the same as the fixtures or 
795 parts being replaced and shall be of similar or better quality and nature commonly in use at the 
796 time of replacement. 

797 (v) Leasehold Improvements and alterations must be of first quality 
798 materials and related work must proceed in a proper, professional manner following appropriate 
799 due diligence. 
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800 (vi) GT USA shall promptly discharge, remove or contest all liens filed 
801 against the Premises arising out of any Leasehold Improvements, alterations or maintenance. 

802 (vii) GT USA shall ascertain and comply with all applicable Laws, 
803 including without limitation, all environmental laws related to GT USA's performance of its 
804 obligations pursuant to this Agreement and/or GT USA's use and occupancy of the Premises. 

805 (viii) GT USA shall not cause or permit any Hazardous Materials to be 
806 generated, treated or stored on or about the Premises or transferred to the Premises, or otherwise 
807 in contravention of applicable environmental laws except where applicable permits allow GT 
808 USA to handle that hazardous cargo. 

809 (c) GT USA shall provide to DSPC a construction bond with tenns 
810 consistent with industry standards and for the full cost of the applicable construction for any 
811 project in excess of five million dollars ($5,000,000.00) undertaken at the Premises. 

812 Section 6.5 DSPC Access and inspection 

813 (a) If at any time DSPC reasonably suspects a failure of GT USA to meet 
814 the Standard of Care, Basic Condition or any other material obligations under this 
815 Agreement, including with regard to safety and security, DSPC shall have a right to inspect 
816 the operations of the Premises and Assets and the operational throughput records. However, 
817 except as otherwise provided in this Agreement, DSPC shall not have access to the financial 
818 information of GT USA. The failure of DSPC to notify GT USA of any necessary 
819 maintenance or repair shall not relieve GT USA of its obligation to so maintain and repair. 
820 The right to inspect reserved to DSPC hereunder shall impose no obligation on DSPC to 
821 make inspections to ascertain the condition of the Premises, and shall impose no liability 
822 upon DSPC for failure to make such inspections or for failure to discover any defect in the 
823 condition of the Premises. 

824 (b) Without prejudicing the rights set forth in Section 10.2(i), in the event 
825 that GT USA is unable to occupy and operate the Premises for any period of time, DSPC 
826 may immediately enter the Premises and operate the Premises and the Assets if reasonably 
827 necessary to continue orderly operations at the Premises. 

828 Section 6.6 Dredging 

829 (a) Subject to any of GT USA's contractual rights to receive 
830 reimbursement from Port tenants, GT USA agrees to cause, at its sole expense, all berthing 
831 areas to be dredged on a regular basis so as to maintain depths necessary or appropriate for 
832 Permitted Operations and in all events to maintain at least the following minimum depths at 
833 the Port, subject to appropriate seasonal adjustments: Berths #l-4: 38 feet MLW; Berths #5-
834 7: 35 feet MLW; Floating Berth: 38 feet MLW; Petroleum Jetty: 38 feet MLW; and Auto 
835 Berth: 38 feetMLW. 

836 (b) GT USA shall maintain all licenses and permits required for 
837 maintenance dredging at all berths at the Port. 

21 



838 (c) Without limiting GT USA's other requirements as forth in this 
839 Agreement, GT USA hereby agrees to be solely responsible for all costs incurred for (i) the 
840 channel and/or dredging at Edgemoor, provided, however, that DSPC hereby agrees to use its 
841 best efforts to obtain the required permit for the initial dredging at Edgemoor, (ii) the Project 
842 Dredge for Edgemoor, and (iii) O&M Dredging for the Existing Port (to the extent not 
843 recovered from any third party port tenant with such contractual obligations). O&M 
844 Dredging for Edgemoor will be monitored and overseen by DSPC as the non-Federal 
845 proponent, but it is intended that it will be paid for by the United States Federal Government 
846 during the Term. In the event the United States Federal Government does not assume this 
847 cost, the cost of such O&M Dredging shall be shared by DSPC and GT USA pending their 
848 mutual review and agreement to any cost sharing arrangement. In the event the parties 
849 cannot come to an agreement after their mutual review, the Parties shall follow the dispute 
850 resolution procedures set forth in ARTICLE 19. 

851 (d) GT USA shall keep DSPC reasonably informed as to the overall 
852 dredging management plan at the Port and shall use its commercially reasonable efforts to 
853 implement any requests made by DSPC concerning such plan to ensure that dredging at the 
854 Port is at all times being conducted in accordance with the short and long term plans of the 
855 State of Delaware and the Anny Corps of Engineers. As provided in Section 5.5(b), any 
856 decisions related to dredging management at the Port shall be subject to the prior written 
857 consent ofDSPC. 

858 Section 6.7 Fumigation 

859 GT USA shall have sole responsibility for the provision of fumigation services by GT 
860 USA or a third party at the Premises. All such fumigation services shall be provided in 
861 compliance with all Environmental Laws or as may be requested or required by the USEP A, 
862 DNREC, the USDA or any other Governmental Authority. Without limiting DSPC's rights to 
863 indemnification as provided in ARTICLE 15 of this Agreement, GT USA hereby agrees to 
864 indemnify and hold DSPC harmless with respect to any claims or costs incurred by DSPC that 
865 are caused by the provision of fumigation services at the Premises. After the Commencement 
866 Date, GT USA shall be responsible for any construction, modification, restriction or other 
867 expenditure required in order to obtain all required permits for fumigation services at the Port. 

868 Section 6.8 GT USA's Risk 

869 All structures, alterations, installations, materials, supplies and articles existing or at any 
870 time erected, brought, placed or being on the Premises by GT USA, including, without 
871 limitation, all activities related to Leasehold Improvements, shall be entirely at the risk of GT 
872 USA concerning loss, damage, destruction or accident from any cause whatsoever, except as 
873 otherwise provided herein. GT USA EXPRESSLY ACKNOWLEDGES THAT ITS 
874 OBLIGATION UNDER THIS AGREEMENT IS SUBSTANTIAL AND MAY INVOLVE 
875 SIGNIFICANT COST. 

876 ARTICLE 7 
877 DAMAGE OR DESTRUCTION 

878 Section 7.1 Restoration 

22 



879 For purposes of this ARTICLE 7, the terms "Restoration," "Restore" or "Restoring" 
880 mean, with respect to any Casualty Event, to repair, restore or rebuild the affected portion of the 
881 Premises to restore them to their condition prior to the Casualty Event (but in no event to less 
882 than the Minimum Condition), as the case may be, ordinary wear and tear excepted. 

883 Section 7.2 Obligations of GT USA 

884 If all or any part of any of the Premises and/or Assets shall be destroyed or damaged 
885 during the Term, in whole or in part, by a Casualty Event, GT USA shall: 

886 (a) Give DSPC written notice thereof promptly after GT USA receives 
887 actual notice of such casualty; 

888 (b) At its sole cost and expense, whether or not insurance proceeds, if any, 
889 shall be available to pay for the Casualty Costs, proceed diligently to Restore the affected 
890 Premises and Assets; and 

891 (c) Deposit all insurance proceeds received by GT USA in connection with 
892 a Casualty Event with an Escrow Agent to Restore the Premises (such insurance proceeds 
893 and any interest earned thereon the "Casualty Restoration Funds"). 

894 Section 7.3 Riehts of DSPC 

895 In addition to the other remedies available to DSPC that are set forth elsewhere in this 
896 Agreement or otherwise, the following remedies shall be available to DSPC in the event of a 
897 Casualty Event: 

898 (a) In any case where this Agreement shall expire or be terminated prior to 
899 the completion of the Restoration, GT USA shall: 

900 (i) promptly account to DSPC for all amounts spent in connection 
90 l with any Restoration which was undertaken, 

902 (ii) promptly pay over or cause the Escrow Agent established pursuant 
903 to Section 7.2 above to pay over to DSPC the remainder, if any, of the Casualty Restoration 
904 Funds received by GT USA or held by the Escrow Agent prior to such termination or 
905 cancellation, and 

906 (iii) pay over or cause the Escrow Agent to pay over to DSPC, within 
907 five (5) Business Days after receipt thereof, any Casualty Restoration Funds received by GT 
908 USA or the Escrow Agent subsequent to such termination or cancellation. Upon completion of 
909 and payment for the Restoration, DSPC shall return to GT USA any unused portion of the 
910 Casualty Restoration Funds. 

911 (b) Failure to Restore Following a Casualty Event. 

912 (i) If, in the event of a Casualty Event, 

913 (A) GT USA fails or neglects to commence the diligent 
914 Restoration of the Premises and/or Assets or the portion thereof so damaged or destroyed, or 
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915 (B) having so commenced such Restoration, GT USA fails to 
916 complete the same diligently in accordance with the terms ofthis Agreement, 

917 then DSPC may, by giving sixty (60) days' prior notice to GT USA, deem such failure to be a 
9 I 8 GT USA Default and thereafter exercise the remedies provided for in ARTICLE 1 0. 

919 (ii) If, in the event of a Casualty Event, either 

920 (A) GT USA fails or neglects to commence the diligent 
921 Restoration of the Premises and/or Assets or the portion thereof so damaged or destroyed, 

922 (B) having so commenced such Restoration, GT USA fails to 
923 complete diligently the same in accordance with the terms of this Agreement, or 

924 prior to the completion of any such Restoration by GT USA, this Agreement shall expire or be 
925 terminated in accordance with the terms of this Agreement, then DSPC may, but shall not be 
926 required to, complete such Restoration using the Casualty Restoration Funds to the extent they 
927 are available and otherwise at GT USA's expense. GT USA's obligations under this ARTICLE 
928 7 shall survive the expiration or termination of this Agreement. 

929 Section 7.4 Benefit ofDSPC 

930 The requirements of this ARTICLE 7 are for the benefit only ofDSPC. No other person 
931 shall have or acquire any claim against DSPC as a result of any failure of DSPC actually to 
932 undertake or complete any Restoration as provided in this ARTICLE 7 or to obtain the evidence, 
933 certifications and other documentation provided for herein. 

934 Section 7.5 GT USA's Right to Extend Term 

935 If a Casualty Event has the effect of rendering the Premises substantially unavailable to 
936 GT USA for a period in excess of sixty (60) days, then, so long as GT USA is diligently 
937 proceeding to Restore the Premises as required under this ARTICLE 7, GT USA shall have the 
938 right to extend the Term by such number of days that such Port facilities are substantially 
939 Wlavailable (the "Casualty Extension"). If GT USA elects to exercise the right to the Casualty 
940 Extension, GT USA shall give notice to DSPC within thirty (30) days following the date on 
941 which GT USA first became aware of its right to the Casualty Extension occurring setting forth 
942 the details of the Casualty Event that results in the Premises being substantially unavailable. 
943 DSPC shall, after receipt of said notice, be entitled by notice to GT USA to require GT USA to 
944 provide such further supporting documentation as DSPC may reasonably consider necessary. 

945 Section 7.6 Cooperation 

946 DSPC shall cooperate with GT USA and act in a reasonable and expedited manner in 
947 connection with any Restoration by GT USA in connection with a Casualty Event, including, 
948 without lirnitation, an expedited review and approval of all documents and requests submitted by 
949 GT USA in connection with the Restoration. DSPC and GT USA shall cooperate and coordinate 
950 so as to minimize any interference or delay with respect to GT USA's Restoration. 

951 Section 7.7 Assets 
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952 The provisions of this ARTICLE 7 shall apply to any Casualty Event which results in 
953 the loss or destruction of any Assets to the extent that the failure to Restore such Assets shall 
954 have a material adverse effect on the efficient operation of the Port. 

955 ARTICLE 8 
956 FORCE MAJEURE 

957 Section 8.1 Force Majem·e Event 

958 The term "Force Majeure Event" means any event beyond the reasonable control of GT 
959 USA or DSPC, as the case may be, that delays or interrupts the performance of the obligations or 
960 covenants of GT USA or DSPC for a period of at least thirty (30) days, respectively, hereunder, 
961 including without limitation an intervening act of God or public enemy, war, act of terror, 
962 invasion, armed conflict, act of foreign enemy, blockade, revolution, sabotage, civil commotions, 
963 interference by civil or military authorities, industry wide strike, illegal non-industry wide strikes 
964 provided that GT USA has diligently but unsuccessfully sought to obtain an injunction 
965 prohibiting such strike, earthquake, riot or other public disorder, epidemic, quarant1ne restriction, 
966 stop-work order or injunction issued by a Governmental Authority of competent jurisdiction, 
967 governmental embargo, restrictions, priorities or allocations of any kind and all kinds, nuclear or 
968 other explosion, radioactive or chemical contamination or ionizing radiation, fire, tornado, 
969 hurricane, extraordinary tides or winds or other natural disaster; but only if such event is neither 
970 (a) the result of an exercise of eminent domain nor (b) the result of (i) the negligence or 
971 misconduct of GT USA or DSPC, as the case may be, or their respective representatives, (ii) any 
972 act or omission by GT USA or its representatives in breach of the provisions of this Agreement, 
973 or (iii) lack or insufficiency of funds or failure to make payment of monies or provide required 
974 security on the part of GT USA. Notwithstanding the foregoing, any event that is covered by 
975 business interruption insurance shall be excluded from the definition of Force Majeure Event. 

976 Section 8.2 Consequences of Force Majeure Event 

977 In the event that either Party is affected by a Force Majeure Event, the provisions of this 
978 ARTICLE 8 shall apply unless such Force Majeure Event constitutes a Casualty Event, in which 
979 case, the provisions of ARTICLE 7 shall apply. 

980 (a) Neither DSPC nor GT USA shall be liable for any failure, delay or 
981 interruption in performing their individual obligations hereunder due to a Force Majeure 
982 Event. 

983 (b) Subject to the notice required in Section 8.3, a Force Majeure Event 
984 shall excuse a Party from whatever obligation such Party, using all commercially reasonable 
985 efforts, is not actually capable of performing or causing to be performed as a direct result of 
986 the Force Majeure Event being claimed for the applicable period stated. Notwithstanding the 
987 occurrence of a Force Majeure Event, (i) this Section 8.2 shall not excuse the Party claiming 
988 force majeure from the performance of its obligations under this Agreement that, using all 
989 commercially reasonable efforts, the Party is actually capable of performing or causing to be 
990 performed during the applicable period, and (ii) during such applicable force majeure period, 
991 each Party shall use its commercially reasonable efforts to minimize the effect and duration 
992 of the Force Majeure Event. 
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993 (c) In the event a Force Majeure Event renders all or substantially all of the 
994 Premises unusable for the Permitted Operations and both Parties reasonably agree that 
995 Restoration (as defined in ARTICLE 7) of such Premises is not possible by GT USA using 
996 commercially reasonable efforts within a two (2) year period from the date of the Force 
997 Majeure Event, then GT USA and DSPC shall enter into good faith negotiations for tenns 
998 and conditions upon which this Agreement can be continued and if the Parties fail to agree 
999 upon such terms, GT USA may terminate this Agreement and neither party shall have any 

I 000 continuing obligations other than those that arose prior to the termination of this Agreement 
1001 or that expressly survive termination under the terms of this Agreement. 

1002 Section 8.3 Notice of Force Majeure Claim 

1003 The party claiming a Force Majeure Event shall give notice to the other party as soon as 
1004 practicable and in no event later than fifteen (15) days following the date on which it first 
I 005 became aware of such Force Majeure Event, which notice shall include (a) a statement of the 
1006 basis of the Force Majeure Event claim, (b) details of the circumstances from which any delay 
I 007 arises and (c) an estimate of the delay in the performance of ob1igations under this Agreement 
1008 attributable to such Force Majeure Event, including information in support thereof, to the extent 
1009 known at that time. The party claiming a Force Majeure Event shall bear the burden of proof of 
1010 the force majeure defense. 

1011 ARTICLE 9 
1012 TAXES, FEES & UTILITIES 

1013 Section 9.1 Payment of Taxes and Fees 

1014 GT USA shall timely pay all taxes, fees or other charges imposed with respect to the use 
I 0 I5 and occupancy of the Premises and the Assets and the performance of Pem1itted Operations, 
1016 including, without limitation, any documentary or other transfer or sales taxes, property or 
l 017 possessory interest taxes, storm water charges, and any City of Wilmington business tax with 
10 18 respect to this Agreement or Permitted Operations. DSPC reserves the right, without being 
1019 obligated to do so, to pay the amount of any such taxes not timely paid by GT USA, and 
1020 thereafter, upon demand from DSPC that GT USA reimburse DSPC therefor, to require said sum 
1 02I to be due and payable by GT USA to DSPC as Additional Fees. If GT USA wishes at any time 
1022 to dispute the lawfulness, applicability or amount of any taxes, it must do so with the 
1023 Governmental Agency imposing the tax. DSPC hereby notifies GT USA that the interest 
1024 transferred to GT USA pursuant to this Agreement may be subject to property or possessory 
1 025 interest taxes and GT USA may be subject to the payment of property or possessory interest 
1 026 taxes levied on the interest. GT USA further acknowledges that the exemptions enjoyed by 
1027 DSPC for any tax, stormwater charge or any other fees may not be transferable to GT USA and 
1028 GT USA shall assume and be responsible for any and all such taxes, charges and/or fees. 

l 029 Section 9.2 Utilities 

1030 GT USA shall contract and pay for all utility services provided to the Premises and to ali 
I 031 tenants and other users of the Port, including, without limitation, water, gas, electricity, 
1032 telephone, data, stonnwater and sewage, except to the extent provided in any leases or other 
1 03 3 agreements with tenants or other users of the Port. 
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1034 ARTICLE 10 
1035 DEFAULT 

1036 Section 10.1 GT USA Default 

l 037 The occurrence of any of the following shall constitute a default by GT USA ("GT USA 
1038 Default"): 

1039 (a) Payment Default. Failure by GT USA to make any payment of money 
1040 due under this Agreement, including, but not limited to, to pay any Concession Fee or the 
1041 Minimum Annual Concession Fee, if the failure continues for ten (10) Business Days after 
1042 written notice bas been given to GT USA; 

1043 (b) Failure to Invest. Failure to invest the Initial Capital Expenditure 
1044 Obligation and/or Initial Warehouse Capital Obligation and/or failure to invest the Total 
1045 Capital Expenditure Obligation and/or Minimum Warehouse Capital Obligation; 

1046 (c) Failure of Minimum Annual Volume Guarantee. Failure to achieve 
1047 Minimum Annual Volume Guarantee set forth on Appendix 13 for any three (3) consecutive 
1048 year period, regardless of whether or not the Minimum Annual Concession Fee is being paid 
1049 by GT USA; 

1050 (d) Operations Default. Failure to operate the Premises in accordance with 
1051 the Permitted Operations or to maintain the Premises or Assets in the Basic Condition and/or 
1052 failure to comply with the applicable safety and security standards set forth in this 
1053 Agreement; 

1054 
1055 

(e) 
this Agreement; 

Change of Control. Any Change of Control in violation of the terms of 

1056 (f) Insolvency. Any of Gulftainer, GT Americas, GT USA or OpCo 
1057 becomes Insolvent; 

1058 (g) Abandonment. Abandonment of the operation and development of the 
1059 Port as contemplated by this Agreement, including, without limitation, failure to occupy and 
1060 operate the Premises for five (5) Business Days except in connection with a Casualty Event 
1061 or Force Majeure Event; 

1062 (b) Failure to Maintain Insurance or Letter of Credit. Failure to obtain and 
1063 maintain any insurance policy as required by ARTICLE 14 of this Agreement or the Letter of 
1064 Credit in accordance with the terms of this Agreement; 

1065 (i) Failure to Comply with Employee Provisions. Failure to comply with 
1066 the employee provisions described in ARTICLE 20; 

1067 (j) Assignment. Any Assignment made by GT USA in violation of the 
1068 terms and conditions of ARTICLE 5 of this Agreement, to the extent that such violation is 
1069 not waived, approved or cured in accordance with the terms thereof; 
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1070 (k) Execution or Attachment. Execution or attachment against the Assets, 
1071 to the extent that such execution or attachment substantially interferes with Permitted 
1072 Operations, or against all or any material part of the Premises or any interest therein that has 
1073 been created or allowed in any way to exist by GT USA or any person claiming through it, 
1074 and such execution or attachment has not been vacated, stayed by court order, bonded or 
107 5 otherwise removed within a period of sixty ( 60) days; and/or 

1076 (1) Breach of Representations. Warranties and Other Covenants. Any 
1077 material breach by GT USA, GT Americas, OpCo (if formed) or any GT USA Affiliate or 
1078 OpCo Affiliate of any other representation, warranty, covenant, condition or other term of 
1079 this Agreement. 

1080 Section 10.2 DSPC Remedies Upon GT USA Default 

1081 Subject to Section 10.8, upon the occurrence of and during the continuance of a GT 
1082 USA Default, DSPC may, upon written notice to GT USA, declare GT USA to be in default; 
1083 provided that to the extent the GT USA Default is curable, GT USA shall have thirty (30) days to 
1084 cure such GT USA Default after receiving notice thereof from DSPC unless another cure period 
1085 is expressly provided herein. In the event of a GT USA Default, DSPC may avail itself of the 
1086 remedies set forth below (but in no event shall DSPC be obligated to do so). Such remedies are 
1087 not exclusive, and the election of one remedy shall not preclude an election of any other remedy 
1088 (or no remedy) at any later time. 

1089 (a) Tem1ination of Agreement and Right to Possession. DSPC may, at its 
1 090 option, terminate this Agreement and terminate GT USA's right to use the Premises and 
1091 Assets and have the Premises and aU Assets and other property returned to DSPC (including 
1 092 transfer of title to infrastructure, equipment and assets, whether now or hereafter acquired) by 
1093 giving written notice of termination to GT USA. The consequences of such termination shall 
1 094 be as set forth in Section 11.2. 

1095 (b) Re-entry and Distrain. Subject to Section 10.1 above, DSPC may, at its 
1096 option, terminate this Agreement and, to the extent allowed pursuant to applicable law, re-
1097 enter the Premises and distrain upon any ofGT USA's Assets and other property. 

1098 (c) DSPC Perfom1ance in Lieu of GT USA. DSPC, without waiving or 
1099 releasing GT USA from its obligations under this Agreement, may observe and perform the 
1100 covenant or covenants of which GT USA has defaulted (but in no event shall DSPC be 
110 1 obliged to do so), and in that event may pay such monies as may be reasonably required or as 
11 02 DSPC may reasonably deem expedient, and DSPC shall thereupon charge all monies to GT 
1103 USA, together with interest thereon, at an annual rate equal to the Prime Rate plus 2.5 
11 04 percent, from the date on which DSPC paid the monies. GT USA shall repay such monies to 
1105 DSPC forthwith on demand as Additional Fees, and DSPC shall have the same rights and 
1106 remedies and may take the same steps for recovery of the monies so paid, together with 
1107 interest, as DSPC may take for recovery of arrears of Fees and Charges. 

I I 08 (d) Damages. DSPC shall have the right to recover its Losses arising from 
11 09 such GT USA Default and any amounts due and payable under this Agreement and, in 
Ill 0 connection therewith, exercise any recourse available to any person who is owed damages or 
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1111 a debt. For the avoidance of doubt, the parties agree that this Agreement includes an 
1112 acceleration clause and DSPC shall have the right to have an arbitrator or court include future 
1113 owed payments in its calculation of damages subject to DSPC's duty to mitigate under 
1114 applicable law. 

1115 (e) Letter of Credit. DSPC may draw upon the Letter of Credit. 

1116 (f) Oversight. DSPC may increase oversight authority and implement 
1117 consent rights to any actions by the GT USA Board of Director, in the sole discretion of 
1118 DSPC. 

1119 (g) Specific J>erformance. DSPC may seek specific performance, 
1120 injunction or other equitable remedies, it being acknowledged by GT USA that damages may 
1121 be an inadequate remedy for a GT USA Default. 

1122 
1123 Guaranty. 

(h) Handback Guaranty. DSPC may make a claim on the Handback 

1124 (i) Leasehold Improvements. In connection with the termination of this 
1125 Agreement, DSPC may take possession of all Leasehold Improvements and, in its discretion, 
1126 use them for DSPC' s benefit or sell or otherwise dispose of them. 

1127 
1128 

(j) 
applicable law. 

Other Remedies. DSPC shall have any other remedy available tmder 

1129 Section 10.3 Use or Storage of Abandoned Property 

1130 In the event of a termination following a GT USA Default, or if GT USA vacates the 
1131 Premises for more than five (5) days, DSPC may use or store all or any of the Assets at the 
1132 expense of GT USA, and if stored on DSPC property but not used, charge GT USA for use of 
1133 storage premises. 

1134 Section 10.4 DSPC's Rights; Non-Waiver 

1135 No acceptance of any Fees and Charges or other payment subsequent to any breach, 
1136 non-observance or non-performance, nor any condoning, excusing or overlooking by DSPC on 
113 7 previous occasions of breaches, non-observances or non-performances, shall be taken as a waiver 
1138 of such breach, non-observance or non-performance or in any way defeat or affect the rights of 
1139 DSPC contained herein. No consideration by DSPC permitting GT USA to rectify any breach, 
1140 non-observance or non-performance shall be taken as a waiver of GT USA's covenants or shall 
1141 in any way defeat or affect the rights of DSPC to terminate this Agreement for a subsequent 
1142 breach. DSPC may exercise any of its rights and remedies under this Agreement or at law or in 
1143 equity. 

1144 Section 10.5 Consequences of Termination upon GT USA Default 

1145 Upon termination of this Agreement by DSPC in accordance with Section 10.2(a) 
1146 above, the provisions under ARTICLE 11 and ARTICLE 17 shall apply. 
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1147 Section 10.6 DSPC Default 

1148 The occurrence of any of the following events during the Term shall constitute a default 
1149 by DSPC ("DSPC Default"): 

1150 (a) FailuTe to Transfer. Failure by DSPC to facilitate the transfer of the 
1151 Premises, the Original Assets or the Assigned Contracts to GT USA; 

1152 (b) Assist with Regulatory and Administrative Matters. Failure by DSPC 
1153 to use commercially reasonable efforts, at GT USA's cost, on an on-going basis under this 
1154 Agreement to assist GT USA with all regulatory and administrative matters associated with 
1155 the management and operation of this Agreement that permits GT USA to fulfil the terms of 
1156 this Agreement; 

1157 (c) Failure to Maintain Insurance. Failure to obtain and maintain any 
1158 insurance policy as required by ARTICLE 13 of this Agreement; and/or 

1159 (d) Breach of Representations. Warranties and Other Covenants. Any 
1160 material breach by DSPC of any other representation, warranty, covenant, condition or other 
1161 term of this Agreement. 

1162 (e) Cooperation with Financings. The failure of DSPC to reasonably 
1163 cooperate with GT USA and any Leasehold Mortgagees with respect to any financing by GT 
1164 USA pursuant to Section 18. 

1165 (f) The Beazley Insurance Policy. The failure of DSPC to retain the 
1166 Beazley Insurance Policy in full force and effect through the end of such policy's term. 

1167 
1168 Section 10.7 GT USA Remedies Upon DSPC Default 

1169 Upon the occurrence of and during the continuance of a DSPC Default, GT USA may, 
1170 upon written notice to DSPC, declare DSPC to be in default and may avail itself of the following 
1171 remedies. These remedies are not exclusive, and the election of one remedy shall not preclude 
1172 an election of any other remedy at a later time: 

1173 (a) After-Acquired Assets (for the avoidance of doubt, excluding the 
1174 Original Assets) shall remain the property of GT USA after tennination of this Agreement; 
1175 provided, however, GT USA shall have the option to require DSPC to purchase such assets at 
1176 fair market value, as determined in accordance with procedures set forth in Section l7.9(c), 
1177 in the event of a DSPC Default. 

1 178 (b) GT USA may seek specific performance, injunction or other equitable 
1179 remedies, it being acknowledged by DSPC that damages may be an inadequate remedy for a 
1180 DSPC Default. 

1181 (c) GT USA may seek to recover all of its Losses arising from a DSPC 
1182 default, which losses shall include any and all damages, liabilities, penalties, charges, costs 
1183 and expenses, arising from such DSPC Default. 
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1 184 Section 10.8 Good Faith Negotiations 

1185 Notwithstanding any provision herein to the contrary, in the event either Party declares a 
1186 default under this ARTICLE 10, the Parties agree to first enter into good faith amicable 
1187 negotiations between the executive management of each of DSPC and GT USA over a period of 
1188 thirty (30) days to resolve the default following any applicable cure period. The foregoing 
1189 obligation shall not apply to any failure to maintain any required insurance or the Letter of Credit 
1190 or any default involving a hazardous condition or any non-curable default. 

1191 Section 10.9 Offsetable Amounts 

1192 Notwithstanding any expiration or termination of this Agreement or the remedies 
1193 exercised by either party, the balance of any Offsetable Amounts will remain an obligation of 
1194 DSPC and will be paid in full by DSPC concmrent with such expiration or termination; 
1195 provided, however, in the event this Agreement is terminated as a result of a GT USA Default, 
1196 this provision shall not apply to any Offsetable Amount that was incurred solely as a result of 
1197 entering into the transactions contemplated herein (e.g., Seabury fee, obligations under Section 
1198 20.2, etc.). Nothing herein shall be construed to waive GT USA's right to seek recovery of such 
1199 excluded amounts pursuant to the dispute resolution provisions in Section 19.2 herein. 

1200 ARTICLE 11 
1201 TERMINATION 

1202 Section 11.1 Surrender 

1203 Upon the earlier of the Expiration Date or Termination Date, GT USA shall surrender the 
1204 Premises and Assets (including, without limitation, any remaining Original Assets, any new or 
1205 replacement assets, infrastructure, alterations, equipment, etc. subject to Article 17) in the 
1206 Minimum Condition as set forth in Section 17 .2. In case of earlier tennination due to a DSPC 
1207 Default, equipment purchased by GT USA (other than the Original Assets) shall remain the 
1208 property of GT USA after termination of this Agreement. Title to Original Assets conveyed to 
1209 GT USA and title to any Leasehold Improvements constructed by GT USA on the Premises 
1210 during the Term shall be transferred from GT USA to DSPC upon the earlier of the Expiration 
1211 Date or the Termination Date, at no additional cost to DSPC. 

1212 Section 11.2 Termination Consequences 

1213 Upon expiration or the termination of this Agreement, the following provisions shall 
1214 apply: 

1215 (a) GT USA shall, on the Expiration Date or Termination Date, as 
1216 applicable, and without any action whatsoever being necessary on the part of DSPC, vacate 
1217 the Premises immediately and well and truly surrender and deliver to DSPC, the Premises 
1218 free and clear of all encumbrances other than (i) those affecting title to the Premises existing 
1219 as of the Commencement Date, and (ii) those created by or suffered to exist or consented to 
1220 by DSPC; 

1221 (b) GT USA shall transfer to DSPC title to any Original Assets conveyed 
1222 to GT USA along with any After Acquired Assets in use for the operation of the Port upon 
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1223 the earlier of the Termination Date or Expiration Date, at no additional cost to DSPC, except 
1224 as provided in ARTICLE 17; 

1225 (c) GT USA shall within sixty (60) days remove any of its property of GT 
1226 USA, including any fixtures that GT USA is required to remove at the end of the Tetm and 
1227 deliver all keys and otherwise afford DSPC full and proper access to the Port and all 
1228 improvements located at the Port; 

1229 (d) GT USA shall be liable for all costs, expenses and other amounts for 
1230 which it is liable or responsible hereunder incurred up to and including the Expiration Date 
1231 or Termination Date, as applicable; 

1232 (e) DSPC shall have the option, by providing notice to GT USA, of 
1233 requiring that GT USA assign to DSPC or its nominee, without warranty or recourse to GT 
1234 USA, all of GT USA's right, title, and interest in, to, and under, this Agreement; 

1235 (f) GT USA shall, at its sole cost and expense, promptly deliver to DSPC 
1236 all "as-built" drawings, plans, other drawings, specifications and models prepared in 
1237 connection with any Leasehold Improvements and otherwise applicable to the Premises and 
1238 all permits relating to such Leasehold Improvements; 

1239 (g) GT USA shall, at its sole cost and expense, promptly deliver to DSPC 
1240 cop1es of all records and other documents relating to the Premises as DSPC, acting 
1241 reasonably, may request; 

1242 (h) GT USA shall execute and deliver to DSPC a release or other 
1243 instrument reasonably required by DSPC to evidence such expiration or termination; 

1244 (i) GT USA shall, upon the Expiration Date, assign to DSPC any contracts 
1245 or other agreements extending beyond the Term that DSPC has consented to pursuant to 
1246 Section 5.1(a) or shall, upon the Termination Date, assign to DSPC all existing contracts and 
1247 agreements relating to operations at the Port, as requested by DSPC; and 

1248 U) GT USA shaU assist DSPC in such manner as DSPC may require to 
1249 ensure the orderly transition of control, maintenance and rehabilitation of the Premises. 

1250 Section 11.3 Outside Date on Conditions Precedent 

1251 Notwithstanding anything herein to the contrary, in the event the Parties are not able to 
1252 satisfy the conditions precedent set forth in APPENDIX 2 by October 31, 2018, then unless the 
1253 Parties mutually agree to extend this date, this Agreement shall automatically expire and neither 
1254 party shall have any continuing obligations other than those that arose prior to the termination of 
1255 this Agreement, or that expressly survive expiration under the tenns of this Agreement. 

1256 Section 11.4 Survival 

1257 This ARTICLE 11 shall survive the Expiration Date or Termination Date, as applicable. 
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1258 ARTICLE 12 
1259 EMINENT DOMAIN 

1260 Section 12.1 Taking; Event 

1261 (a) If any portion of the Premises shall be taken by any Governmental 
1262 Authority under the power or threat of eminent domain for any public use or purported public 
1263 use during the Term, a "Taking Event" shall have been deemed to have occurred. 

1264 (b) If in a Taking Event, a portion, but less than substantially all, of the 
1265 Premises is taken (a "Partial Taking Event"): (a) each Party shall give the other Party notice 
1266 thereof promptly after such Party receives actual notice of such Partial Taking Event; (b) GT 
1267 USA shall, in the event GT USA determines in its reasonable discretion that the remaining 
1268 portion of the Premises after such Partial Taking Event is still suitable for its intended use, at 
1269 its sole cost and expense, and provided that the condemnation or other similar proceeds, if 
1270 any, shall be available to pay for the estimated or actual cost of repairs, alterations, 
1271 Restorations, replacement and rebuilding, proceed diligently to Restore the portions of the 
1272 Premises that were not subject to the Partial Taking Event in accordance with ARTICLE 6; 
1273 and (c) GT USA shall deposit with an Escrow Agent such portion of the condemnation or 
1274 other similar proceeds received by GT USA in connection with such Partial Taking Event 
1275 necessary to Restore the Premises as the parties hereto reasonably agree (the "Taking 
1276 Restoration Funds") which shall be used and applied in the Restoration of the lost or 
1277 damaged property. 

1278 (c) GT USA shall be entitled to claim, prove and receive in any 
1279 condemnation proceedings such awards or other compensation for any loss or diminution in 
1280 or of interests under this Agreement as may be allowed by the Governmental Authority 
1281 effectuating such Taking Event; provided, however, that GT USA's claim may not frustrate 
1282 or adversely impact DSPC's separate claims for compensation in connection with such 
1283 Taking Event. If multiple claims with respect to such Taking Event are barred under 
1284 applicable Law, the parties shall reasonably cooperate in consolidating their separate claims. 

1285 Section 12.2 Effect of a Taking Event on This Aga·eement 

1286 (a) In the event of a Taking Event in which all or substantially all of the 
1287 Premises are taken or so transferred, this Agreement and all of GT USA's right, title and 
1288 interest thereunder shall cease on the date title to such property so taken or transferred vests 
1289 in the Governmental Authority effectuating the Taking Event. 

1290 (b) In the event of a Partial Taking Event, on the earlier of the date title to 
1291 the portion of the Premises vests in such Governmental Authority, or the date on which such 
1292 Governmental Authority takes possession of the portion of the Premises: (i) this Agreement 
1293 shall terminate with respect to DSPC's and GT USA's future obligations hereunder with 
1294 respect to the portion of the Premises so taken and (ii) all Fees and Charges and any other 
1295 payments due hereunder from GT USA to DSPC for the remainder of the Term shall be 
1296 equitably reduced from and after such Partial Taking Event to the extent GT USA does not 
1297 have full use of the Premises as a result of such Taking Event. 
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1298 Section 12.3 Rights ofDSPC and GT USA 

1299 In addition to the other remedies available to DSPC that are set forth elsewhere in this 
1300 Agreement, the following remedies shall be available to DSPC and GT USA in the event of a 
1301 Taking Event: 

1302 (a) In any case where this Agreement shall expire or be terminated prior to 
1303 the completion of any Restoration initiated by GT USA, GT USA shall (i) promptly account 
1304 to DSPC for all amounts spent, and all accounts due and payable at the time of termination, 
1305 in connection with any Restoration which was undertaken, (ii) promptly pay over or cause 
1306 the Escrow Agent to pay over to DSPC the remainder, if any, of the Taking Restoration 
1307 Funds received by GT USA or held by the Escrow Agent prior to such termination or 
1308 cancellation and after payment in full of any accounts then due and payable, and (iii) pay 
1309 over or cause the Escrow Agent to pay over to DSPC, within five (5) Business Days after 
1310 receipt thereof, any Taking Restoration Funds received by GT USA or the Escrow Agent 
13 11 subsequent to such termination or cancellation; and 

1312 (b) DSPC's rights under this Section 12.3 shall survive the Expiration Date 
1313 or Termination Date, as applicable. 

I 314 Section 12.4 Ri2hts of GT USA 

1315 In the event of a Taking Event affecting only a portion of the Premises, leaving the 
1316 remainder of the Premises in such location or in such form, shape or reduced size so as not to be 
1317 effectively and practicably usable for its intended purpose or in the event of a Taking Event that 
1318 directly affects more than seventy percent (70%) ofthe Premises, GT USA may, by giving notice 
1319 to DSPC within sixty (60) days after the occurrence of such Taking Event, subject to the 
1320 provisions set forth in ARTICLE 11, terminate this Agreement. 

1321 Section 12.5 Pavment of Taking Restoration Funds to GT USA 

1322 Subject to the satisfaction by GT USA of all of the terms and conditions of this 
1323 ARTICLE 12, the Escrow Agent shall pay to GT USA from time-to-time any Taking Restoration 
1324 Funds, but not more than the amount actually collected by the Escrow Agent upon the Taking 
1325 Event, together with any interest earned thereon, after reimbursing itself therefrom, as well as 
1326 DSPC, to the extent, if any, of the reasonable expenses paid or incurred by the Escrow Agent and 
1327 DSPC in the collection of such monies. 

1328 Section 12.6 Payment and Performance Bonds 

1329 If GT USA obtains payment or performance bonds related to a Restoration, GT USA 
1330 shall name DSPC and itself, as their interests may appear, as additional obligees, and shall 
1331 deliver copies of any such bonds to DSPC promptly upon obtaining them. 

1332 Section 12.7 Cooperation 

1333 DSPC shall cooperate with GT USA and act in a reasonable and expedited manner in 
1334 connection with any Restoration of the Premises by GT USA in connection with a Taking Event, 
1335 including, without limitation, an expedited review and approval of all docwnents and requests 
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1336 submitted by GT USA in connection with the Restoration. The parties agree to cooperate and 
1337 coordinate so as to minimize any interference or delay with respect to GT USA's Restoration. 

1338 ARTICLE 13 
1339 INSURANCE 

1340 Section 13.1 Types and Amounts 

1341 GT USA shall, and shall cause its subcontractors and customers to, obtain, maintain and 
1342 pay for, or cause to be obtained, maintained and paid for during the Term, during any GT USA 
1343 holdover occupancy of the Premises, and during such other time as GT USA occupies, suffers, 
1344 permits or allows any person to occupy the Premises, insurance, insurance policies and/or bonds 
1345 with respect to the Premises and Permitted Operations as required under this Article, against all 
1346 risks as specified in this Article, including the following: 

1347 (a) Liability Insurance. Commercial General Liability or Comprehensive 
1348 Marine Liability Insurance, including coverage for bodily injury and property damage, with 
1349 such types of coverage and minimum coverage amounts as may be reasonably requested by 
1350 DSPC from time to time, but in no event for less than $1,000,000 limit per occurrence 
1351 $2,000,000 Annual General Aggregate and $2,000,000 Products and Completed Operations 
1352 Aggregate and in no event with less than the following coverages: 

1353 

1354 

1355 

1356 

1357 
1358 operations; 

1359 

1360 

1361 

1362 

1363 

(1) Premises and Operations Liability; 

(ii) Products and Completed Operations Liability; 

(iii) Blanket Contractual Liability; 

(iv) Personal and Advertising Injury Liability; 

(v) Broad Form Property Damage Liability, including completed 

(vi) Fire Legal Liability; 

(vii) Independent Contractors Liability; 

(viii) Elevator Liability; 

(ix) Employees as Additional Insureds; and 

(x) Fruit and cargo coverage covering cargo of Port customers. 

1364 (b) Pollution Liabili ty. Pollution liability insurance covering GT USA's 
1365 liability for bodily injury, property damage and environmental damage resulting from sudden 
1366 and accidental and gradual pollution and related clean-up costs incurred by GT USA. The 
1367 combined single limit per occurrence shall not be less than $50,000,000. 
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1368 (c) Wl1arfingers/Stevedoring Legal Liabilitv. Wharfingers (Port 
1369 Authorities Legal Liability) - Includes first and third party property damage to vessels, 
1370 cargo, freight, etc., plus bodily injury to third parties. (Stevedores Addendwn) - Includes 
1371 property in care, custody and control. The coverage limited in the amount of not less than 
1372 $1,000,000 per occurrence. 

1373 (d) Protection & Indemnity Insurance. Protection & Indemnity Insurance 
1374 (at no less than $1,000,000) ifGT USA operates vessels in connection with the performance 
1375 of Permitted Operations at the Premises. 

1376 (e) Employer's Liab1lity Insurance. Employers Liability Insurance in 
1377 respect of all GT USA's employees, workers and servants engaged in any work in or upon 
1378 the Premises in the amount of not less than $1,000,000 each accident, each employee and 
1379 policy limit for injury and disease. 

1380 (f) Assets. "All risk" coverage including Collapse or Upset, Earthquake 
1381 and Flood Insurance, 100% Replacement Cost Valuation Insurance, Loss of Use and Extra 
1382 Expense for the Assets. 

1383 (g) Terrorism. Subject to contmumg commercial availability at 
1384 commercially reasonable prices, terrorism insurance covering property and liability in respect 
1385 of the Premises and Assets in the amount not less than $50,000,000 for uncertified and 
1386 certified (as specified under the Terrorism Risk Insurance Program Reauthorization Act) acts 
1387 ofterrorism. 

1388 (h) Business Automobile Insurance. Covering all owned, non-owned, 
1389 hired and used automobiles with limits of at least $1,000,000 per occurrence. 

1390 (i) Property Insurance. Property insurance on an "all risk" or Special 
1391 Form basis covering all buildings, fixtures, improvements and equipment (other than the 
1392 Assets) on the Premises on a replacement cost basis with limits of 100% of the full 
1393 replacement cost of such property, subject to market-based deductibles, sub-limits for 
1394 catastrophic risks and probable maximum loss determinations (pursuant to a probable 
1395 maximum loss analysis completed by a qualified, independent firm). 

1396 (j) Umbrella/Excess Liabili ty Policy. GT USA shall maintain an Umbrella 
1397 or Excess Liability policy with a limit of not less than Fifty Million Dollars ($50,000,000) in 
1398 excess of and including the coverage stipulated in the primary policies as stated above in 
1399 subsections (a), (c), (d), (e) and (h). Any retention is the responsibility by GT USA, and will 
1400 not be claimed against DSPC. 

1401 (k) Business Interruption Insurance. Business interruption insurance on an 
1402 "all risk" or special form basis, which names DSPC as "loss payee" with a minimum liability 
1403 coverage of five times the Minimum Annual Concession Fee payable to or for the benefit of 
1404 DSPC under this Agreement. 

1405 (I) Builder 's Risk InsuraDce. Before any improvements are made to the 
1406 Premises, GT USA shall obtain and maintain in full force and effect during the construction 
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1407 of such improvements, an All Risk (Special Form) basis insurance policy at the full 
1408 replacement value of the work, subject to no coinsurance, with GT USA, DSPC and any/all 
1409 subcontractors as named insureds, and with deductible to the account of GT USA. 

1410 (m) Workers' Compensation Coverage. Workers' Compensation Coverage 
1411 in respect of all GT USA's employees, workers and servants engaged in any work in or upon 
1412 the Premises in compliance with Law, including The U.S. Longshore and Harbor Worker's 
1413 Act and, if Permitted Operations include operating vessels, The Merchant Marine Act (Jones 
1414 Act). 

1415 (n) Other Forms and Amounts of Insurance. Additional insurance and/or 
1416 increased coverage minimums, if deemed necessary by DSPC, shall be provided by GT USA, 
1417 at the sole cost of GT USA. 

1418 Section 13.2 GT USA's Failure to Cany Insurance 

1419 All insurance shall be in form and amounts specified in this ARTICLE 13. If GT USA 
1420 fails to obtain, maintain, or pay for any insurance as required herein, DSPC may do so after 
1421 notifying GT USA and may charge interest thereon, at an annual rate equal to Prime Rate plus 
1422 2.5 percent, from the date on which DSPC paid the monies, and GT USA shall, upon demand, 
1423 reimburse DSPC for any premiums and interest incurred as a result thereof and such premiums 
1424 and interest incurred by DSPC shall constitute, for purposes of this Agreement, Additional Fees. 

1425 Section 13.3 Terms and Conditions 

1426 The insurance policies obtained and maintained by GT USA pursuant to this ARTICLE 
1427 13 shall be in a form and with insurers reasonably acceptable to DSPC, and, in addition to and 
1428 not in substitution of the other terms and conditions required under this ARTICLE 13, contain 
1429 the following terms and conditions: 

1430 (a) Prope1ty Loss Policies Endorsements. All property insurance policies 
1431 shall contain an endorsement that the proceeds of any loss shall be made payable to DSPC or 
1432 such Escrow Agent, savings bank, savings and loan association or commercial bank or trust 
1433 company, designated by GT USA and approved by DSPC, and appointed in accordance with 
1434 the terms of this Agreement. All such insurance proceeds shall be held as agreed upon by 
1435 GT USA and DSPC in trust for them and such proceeds shall be used and applied (i) in the 
1436 Restoration, reconstruction or replacement of the loss or damaged property for which such 
1437 insurance moneys are payable hereunder in accordance with the applicable provisions of this 
1438 Agreement or (ii) in the redemption of bonds to the extent such proceeds are related to loss or 
1439 damaged property financed by such bonds. 

1440 (b) Primruy Policies. All insurance policies shall provide that they are 
1441 primary and shall not call upon any contribution by any insurance (including self-insurance) 
1442 carried by DSPC. 

1443 (c) Additional Insureds. DSPC shall be named by endorsement as an 
1444 additional insured under the policies described in Section 13.l(a) through Section 13.1(1) and 
1445 Section 13.1(n) (as applicable). 
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1446 (d) Waiver of Subrogation. GT USA's insurance policies shall contain a 
1447 waiver of subrogation in favor of DSPC to the maximum extent permissible by law. GT 
1448 USA shall also cause its subcontractors and customers to maintain a waiver of subrogation in 
1449 their insurance policies in favor of DSPC and GT USA to the maximum extent permissible 
1450 by law. 

1451 (e) No Cancellation Without Notice. Each insurance policy and bond 
1452 required under this ARTICLE 13 shall contain a provision that the insurer shall provide 
1453 DSPC with thirty (30) days prior written notice of any cancellation or reduction of or 
1454 material change to the policy. 

1455 (f) Severability of Interest/Cross Liability Endorsement. Each liability 
1456 insurance policy required under this Article shall include a severability of interest or cross 
1457 liability endorsement, reading generally as follows: 

1458 "Cross Liability: In the event of one of the assureds incurring liability to any other of the 
1459 assureds, this policy shall cover the assured against whom a claim is or may be made in the same 
1460 manner as if separate policies had been issued to each assured. Nothing contained herein shall 
1461 operate to increase underwriters' limit of liability." 

1462 Section 13.4 Deductibles, Co-Insurance and Self-Insured Retentions 

1463 Deductibles, co-insurance and self-insured retentions shall be in accordance with 
1464 prevailing market conditions and practices from time-to-time, and subject to approval by DSPC, 
1465 which approval shall not be unreasonably withheld, delayed or conditioned. GT USA agrees that 
1466 for any such deductible or self-insured retention amount, GT USA shall provide to DSPC 
1467 defense and indemnification at least equal to the defense and indemnification to which DSPC 
1468 would be entitled as an additional insured had GT USA provided the above specified coverages 
1469 respectively. GT USA's provision of such defense and indemnification to DSPC includes cases 
1470 where such defense and indemnification would be required under said insurance policy forms for 
1471 claimed loss, damage, injury or death which was caused solely by the active or passive 
1472 negligence or other wrongful conduct ofDSPC. 

1473 Section 13.5 DSPC's Right to Modify 

14 7 4 DSPC shall have the right to add, modify, delete, alter or change insurance coverage 
1475 requirements set forth in this ARTICLE 13 to reflect known material changes in insurance 
1476 coverages for comparable maritime ports or operations comparable to Permitted Operations, 
1477 provided that GT USA shall not have any obligation to procure or maintain at its cost any 
1478 additional insurance unless an independent insurance consultant shall have delivered to GT USA 
1479 its opinion to the effect that the additional coverages are required pursuant to the above-stated 
1480 criteria and such additional coverages are commercially available. 

1481 Section 13.6 Evidence, Renewal, Acceptance and Valuation 

1482 GT USA shall deliver, prior to the Commencement Date, evidence of all insurance 
1483 policies described herein to the reasonable satisfaction of DSPC, including certificates of 
1484 insurance with declarations, schedule pages and all endorsements evidencing coverage and 
1485 specifically including all required additional insured endorsements and a listing of policy 
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1486 exclusions. GT USA shall provide to DSPC at least thirty (30) days prior to the expiration of 
1487 any such policy an endorsement showing that such insurance coverage has been renewed or 
1488 replaced. Failure to submit the required certificates of insurance or endorsement to DSPC shall 
1489 automatically constitute default hereunder without any notice to cure and shall continue until a 
1490 satisfactory certificate or endorsement, as applicable, is provided or DSPC is reimbursed under 
1491 Section 13.2 above. Acceptance by DSPC of such evidence of insurance shall not constitute 
1492 agreement by DSPC that the policy or policies are in compliance with the provision of this 
1493 Agreement. At DSPC's request, GT USA shall promptly provide to DSPC a full , true and 
1494 complete copy of each policy and amendments required to be maintained hereunder. Further, 
1495 GT USA shall deliver promptly to DSPC copies of all valuations of new Leasehold 
1496 Improvements and shall obtain increased coverage for all applicable insurance policies required 
1497 hereunder to the extent affected by the new Leasehold Improvements. 

1498 Section 13.7 Preservation of Insurability 

1499 GT USA covenants and agrees that nothing will be done or omitted to be done by GT 
1500 USA or any party for whom it is responsible in Law as a result of which the Premises and/or 
1501 Leasehold Improvements are rendered uninsurable or increases the level of risk for DSPC's 
1502 msurance coverage. 

1503 Section 13.8 Liability 

1504 In the event that GT USA fails to maintain insurance as stipulated, or if GT USA's 
1505 insurance policy or policies prove to be defective in any form, GT USA shall be held liable to the 
1506 same extent as if it were the underwriter of such insurance policy or policies. 

1507 Section 13.9 No Limitation on Indemnities by GT USA 

1508 The limits and types of insurance required to be carried by GT USA hereunder, or 
1509 actually carried by GT USA, shall not define or limit the indemnity obligations of GT USA 
1510 under this Agreement. 

1511 Section 13.10 Market Adjustment 

1512 The amounts of coverage required under this ARTICLE 13 shall be reviewed, and if 
1513 deemed necessary by DSPC in its reasonable judgment, adjusted each succeeding fifth (5111

) 

1514 anniversary of the Commencement Date in accordance with then-prevailing market conditions. 

1515 ARTICLE 14 
1516 GUARANTY 

1517 Section 14.1 Guaranty 

1518 In consideration of DSPC's consent to enter into this Agreement, irrespective of the 
1519 ownership of GT USA, at all times during the Term, GT USA, or if GT USA is financially 
I 520 unable to obtain a Letter of Credit (as defined below), then GT Americas, GT USA or the 
1521 ultimate parent of any other Equity Participants in GT USA, shall guarantee performance 
1522 (including financial and non-financial obligations) of GT USA's obligations under this 
1523 Agreement by issuing an irrevocable letter of credit or by obtaining a surety bond (each, a 
1524 "Letter of Credit"), in either case, in substantially the form attached hereto as APPENDIX 8 or in 
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1525 such other form as may be reasonably agreed to by DSPC, provided that the Letter of Credit shall 
1526 at a minimum (i) be in an amount that is not less than Fifteen Million Dollars ($15,000,000), (ii) 
1527 have a term of two (2) years until GT USA provides evidence reasonably satisfactory to DSPC 
1528 that GT USA has invested at least One Hundred Fifty Million Dollars ($150,000,000) in capital 
1529 improvements at the Premises, and a tenn of one (1) thereafter, and (iii) be provided by a DSPC 
1530 approved United States financial institution; and provided, further, that the Letter of Credit shall 
1531 be perpetually renewed on the same terms for the duration of the Term and in the event the Letter 
1532 of Credit is drawn upon during the Term, it shall be immediately replaced by GT Americas, GT 
1533 USA or the ultimate parent of any other Equity Participants in GT USA. In the event the Letter 
1534 of Credit is set to expire in fewer than thirty (30) days and DSPC has received a notice of non-
1535 extension from the issuer thereof, DSPC is hereby authorized to draw on the Letter of Credit as 
1536 cash collateral to secure the contingent obligations of GT USA under this Agreement and to 
1537 satisfy them as they become absolute and due; provided that DSPC shall account to GT USA for 
1538 any proceeds that are not so used. GT USA, GT Americas or the ultimate parent of any other 
1539 Equity Participants in GT USA, as applicant under the Letter of Credit, hereby agree to waive 
1540 any challenge to a draw made by DSPC against the Letter of Credit based on a GT USA Default, 
1541 including, without limitation, failure to pay the Concession Fee or any other breach of this 
1542 Agreement. The foregoing persons shall be jointly and severally liable for fulfilling the 
1543 obligations set forth in this ARTICLE 14. Notwithstanding any provision in this ARTICLE 14 
1544 to the contrary, DSPC hereby acknowledges and agrees that no provision in this ARTICLE 14 is 
1545 intended to prohibit or otherwise restrict GT USA' s ability to dispute with DSPC whether a GT 
1546 USA Default or other breach under this Agreement has occurred that was the basis for drawing 
1547 on the Letter of Credit, which shall be subject to the dispute resolution procedures set forth in 
1548 ARTICLE 19 ofthis Agreement. 

1549 
1550 ARTICLE 15 
1551 LIABILITY AND INDEMNIFICATION 

1552 Section 15.1 Indemnity 

1553 (a) GT USA shall indemnify, protect, defend and save harmless DSPC 
1554 from and against all suits, actions, claims, demands, damages, losses, expenses and costs of 
1555 every kind and description (including attorneys' fees) to which DSPC may be subjected to by 
1556 reason of GT USA's or its officers, agents, representatives or employees, contractors, sub-
1557 contractors, lessees or sublessees, customers, invitees or licensees or any of their employees, 
1558 contractors or agents ("GT USA Responsible Persons") performance of the Permitted 
1559 Operations or occupation or use of the Premises and Assets, including, without limitation, by 
1560 reason of injury to or death of persons, by reason of injury or damage to, or destruction of 
1561 property, or by failure to act in compliance with the Shipping Act, or any breach by GT USA 
1562 or an Affiliate of GT USA of this Agreement, regardless of whether such suits, actions, 
1563 demands, damages, losses, costs and expenses be against or sustained by DSPC or be against 
1564 or sustained by others to whom DSPC may become liable. For the avoidance of doubt, GT 
1565 USA shall have the obligation to indemnify, protect, defend and save harmless DSPC from 
1566 and against all suits, actions, claims, demands, damages, losses, expenses and costs of every 
1567 kind and description to which DSPC may be subjected to due to third-party challenges to the 
1568 legality or enforceability of this Agreement or the transactions contemplated herein relating 
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1569 to open access to the Port by GT USA, claims under the Shipping Act or any other claim 
1570 relating to open access, but excluding any challenge based on the approval and 
1571 implementation of this Agreement's failure to comply with Chapter 87 of Title 29 or other 
1572 applicable law. GT USA's indemnity obligations under this Section 15.1 are in addition to 
1573 GT USA's indemnity obligations provided in Section 6. 1(c), Section 6.7 and ARTICLE 16. 
l 574 Carrying any insurance policy, including inadequate or deficient policies, or failing to carry 
1575 the insurance required under this Agreement shall in no way absolve or release GT USA 
1576 from its obligations under this ARTICLE 15. 

1577 (b) DSPC shall indemnify, protect, defend and save harmless GT USA 
1578 from and against all suits, actions, claims, demands, damages, losses, expenses and costs of 
1579 every kind and description to which GT USA may be subjected by reason of injury to or 
15 80 death of persons or by reason of injury or damage to, or destruction of property of any 
1581 person, finn or corporation occasioned wholly or in 'part by any negligent act or omission of 
1582 DSPC or its officers, agents, representatives or employees, or any breach by DSPC of this 
1583 Agreement. For the avoidance of doubt, DSPC shall have the obligation to indemnify, 
1584 protect, defend and save harmless GT USA from and against all suits, actions, claims, 
1585 demands, damages, losses, expenses and costs of every kind and description to which GT 
1586 USA may be subject to due to third-party challenges to the legality or enforceability of this 
1587 Agreement or the transactions contemplated herein as against GT USA based on the approval 
1588 and implementation of this Agreement's fai lure to comply with Chapter 87 of Title 29 or 
1589 other applicable law. 

1590 Section 15.2 Liens 

1591 GT USA shall defend, indemnify and hold harmless DSPC against all liens and charges 
1592 of any kind or nature that may at any time be established against the Premises or any 
1593 improvements thereon or any part thereof or any Assets as a consequence of any act or omission 
1594 of GT USA or any GT USA Responsible Persons. 

1595 Section 15.3 Defense Agah1st Suits 

1596 GT USA shall promptly pay any and all costs or expenses (including consultant fees and 
1597 attorneys' fees) that may be incuned by DSPC as well as any judgments or decrees in favor of 
1598 DSPC: 

1599 (a) In enforcing any obligations of GT USA under the covenants, terms or 
1600 provisions of this Agreement; 

160 l (b) In obtaining possession of the Premises as the result of any termination 
1602 of this Agreement by DSPC following a default by GT USA; 

1603 (c) In defending any suit or proceeding brought against DSPC for the 
1604 violation by GT USA or any GT USA Responsible Persons of any Law; 

1605 (d) In defending any action or suit for damages because of any failure, 
1606 neglect or default on the part of GT USA in connection with the performance of its 
1607 obligations under this Agreement; and 
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1608 (e) Resulting from claims asserted by any GT USA Responsible Persons 
1609 irrespective of the negligence or other fault ofDSPC. 

1610 Section 15.4 Notice ofDamage o.r Injury 

1611 In the event of an event or series of related events causing death, serious injury to persons 
1612 or damage to property on the Premises, including to the property of others on the Premises, 
1613 reasonably estimated to exceed Five Hundred Thousand Dollars ($500,000), GT USA shall 
1614 promptly notify DSPC in writing and shall promptly thereafter furnish to DSPC copies of all 
1615 factual reports and factual portions of any other reports given to GT USA's insurance carrier or 
1616 carriers or any Governmental Authority and any additional information regarding such event 
1617 required by DSPC. 

1618 Section 15.5 Survival 

1619 The obligations and responsibilities of GT USA set forth in this ARTICLE 15 shall 
1620 survive the Expiration Date or Termination Date, as applicable. 

1621 ARTICLE 16 
1622 ENVIRONMENTAL AND SAFETY MATTERS 

1623 Section 16.1 GT USA's Responsibilities 

1624 (a) GT USA shall ascertain and comply with all Environmental Laws 
1625 related to GT USA's performance of its obligations pursuant to this Agreement and/or GT 
1626 USA's use and occupancy of the Premises. GT USA shall keep up-to-date records at the 
1627 Premises of all environmental permits and compliance with all regulatory requirements and 
1628 give DSPC access to said records upon reasonable request. 

1629 (b) GT USA shall establish and maintain a program of compliance with all 
1630 applicable Environmental Laws, and shall deliver to DSPC a copy of any printed or 
1631 electronic data setting forth GT USA's program of compliance, as well as any modifications 
1632 or revisions to said program during the Term. GT shall have and maintain emergency 
1633 response and environmental management plans, a Spill Prevention Control and 
1634 Countermeasure Plan, up-to-date plans for oillhazmat spill response, heavy weather 
1635 preparedness, including a bigh wind plan for cranes and similar equipment, facility 
1636 evacuation, and fire and life safety response and such other emergency response and 
1637 environmental management plans as DSPC may require, and a dust control and air emissions 
1638 plan. GT shall maintain all fire suppression and life safety systems in compliance with 
1639 applicable Laws. 

1640 (c) GT USA shall, and shall require its lessees and sublessees to, apply for 
1641 and maintain all applicable federal, state, and local permits required by Environmental Laws, 
1642 and shall take reasonable measures to ensure that all GT USA Responsible Persons and any 
1643 other entrants upon the Premises (other than employees or representatives of DSPC) comply 
1644 with all applicable Environmental Laws. 

1645 (d) GT USA shall monitor the compliance of all GT USA Responsible 
1646 Persons and any other entrants upon the Premises (other than employees or representatives of 
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1647 DSPC) with Environmental Laws and shall use its reasonable best efforts to halt, report, 
1648 address, mitigate, remediate, and correct any incident of non-compliance as required by 
1649 Environmental Laws. 

1650 (e) GT USA shall not cause or permit any Hazardous Materials to be 
1651 generated, treated or stored on or about the Premises or transferred to the Premises, m 
1652 contravention of any Environmental Laws. 

1653 (f) GT USA shall comply, and shall require all GT USA Responsible 
1654 Persons and other entrants to the Port to comply with all permits that apply to the Premises or 
1655 operations at the Port. 

1656 Section 16.2 Existing Conditions, 120% Threshold and Monitoring Costs 

1657 (a) Except as otherwise provided in this Agreement, DSPC shall be liable 
1658 for any environmental conditions existing at the Premises as of the date of this Agreement, 
1659 other than relating to the Pigeon Point Property, and such conditions shall be referred to as an 
1660 "Existing Condition". 

1661 (b) Notwithstanding subsection (a) above, GT USA shall be responsible for 
1662 any costs for Environmental Remediation at the Premises arising from Existing Conditions 
1663 that result in an increase up to twenty percent (20%) in excess of the Industry Standard Costs 
1664 for the Delaware/Philadelphia region as of the date such Environmental Remediation is 
1665 undertaken (the "120% Threshold"). In the event the 120% Threshold is exceeded, and such 
1666 increased costs are due solely to Environmental Remediation of Existing Conditions, neither 
1667 Party shall be automatically liable for any costs in excess of the 120% Threshold. 1n such 
1668 case, the Parties shall enter into a mutual review in good faith to determine a fair and 
1669 equitable resolution, which may include how to equitably revise GT USA's operational and 
1670 capital expenditure obligations under this Agreement (a "Mutual Environmental Review") to 
1671 account for the increased costs that would be incurred in connection with the continued 
1672 development by GT USA In the event the parties cannot come to an agreement after any 
1673 Mutual Environmental Review required under the tenns of ARTICLE 16, the Parties shall 
1674 follow the dispute resolution procedures set forth in ARTICLE 19 to establish a fair and 
1675 equitable resolution with the arbitrator or court considering such factors as he, she or it shall 
1676 determine, including, without limitation, the Concession Fees that have been paid or are to be 
1677 paid to DSPC, the revenue to GT USA based on current volumes and GT USA's capital 
1678 expenditure requirements under this Agreement to determine whether and how to proceed 
1679 with the proposed development. 

1680 (c) DSPC agrees that solely to the extent it is able to recover insurance 
1681 proceeds from the Beazley Insurance Policy for unknown conditions at Edgemoor, DSPC 
1682 shall apply such proceeds to cover any costs related to Existing Conditions that GT USA 
1683 would otherwise be responsible for pursuant to subsection (b) above. Nothing in this 
1684 subsection (c) shall be deemed to be a waiver of the Mutual Environmental Review required 
1685 after the 120% Threshold has been reached. 
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1686 (d) The Parties further agree that, notwithstanding anything to the contrary 
1687 herein, in the event that GT USA plans to disturb any portion of the Premises that could 
1688 result in increased development costs or other liability or mitigation obligation arising from 
1689 an Existing Condition, GT USA agrees to coordinate with DSPC, prior to any such 
1690 disturbance, to reformulate the development plan to mitigate environmental, operational and 
1691 financial costs to all Parties to the greatest extent possible. If DSPC' s prior written consent 
1692 has not been obtained for an improvement or change which could trigger a Mutual 
1693 Environmental Review or any other liability or mitigation obligation relating to an Existing 
1694 Condition, GT USA shall be responsible for any costs, including remediation and mitigation 
1695 expenses, for or related to correction or abatement of any Existing Condition in comJection 
1696 with specific activity. 

1697 (e) Notwithstanding subsection (a) above, GT USA further agrees (i) to 
1698 assume any environmental related monitoring costs, whether now or hereafter existing, at the 
1699 Existing Port as of the Commencement Date and (ii) to assume any environmental related 
1700 monitoring costs, whether now or hereafter existing, at Edgemoor upon the commencement 
1701 of construction by GT USA at Edgemoor but no later than the Outside Construction Date. 

1702 (f) Notwithstanding subsection (a) above, in the event DSPC is required to 
1703 spend more than the Concession Fee Differential in any calendar year in connection with the 
1704 investigation, testing, feasibility study, risk assessment, treatment, removal, disposal, reuse, 
1705 handling, transport, clean up, remediation, containment, capping, encapsulating, mitigation, 
1706 or monitoring of any Non-Development Related Existing Conditions, the parties shall enter 
1707 into a Mutual Environmental Review to determine how these additional costs should be 
1708 handled. In the event the parties cannot come to agreement after any Mutual Environmental 
1709 Review, the Parties shall follow the dispute resolution procedures set forth in ARTICLE 19 
1710 to establish a fair and equitable resolution with the arbitrator or court considering such 
1711 factors as he, she or it shall determine, including without limitation, the Concession Fees that 
1712 have been paid or are to be paid to DSPC, the revenue to GT USA based on current volumes 
1713 and GT USA's capital expenditure requirements under this Agreement to determine whether 
1714 and how to proceed with the proposed development. 

1715 Section 16.3 Notification of Potential Liability Triggering Event 

1716 . Within five (5) Business Days of receipt, or immediately in the case of an imminent or 
1717 substantial endangerment to human health or the environment, each party hereto shall notify and 
1718 provide the other party copies of all material, written notices, demands, lawsuits, or other 
1719 correspondence relating to the following: 

1720 (a) The violation of any Environmental Law affecting the Premises, the use 
1721 of the Premises or the Port; 

1722 (b) Any enforcement action relating to Environmental Laws affecting the 
1723 Premises, the use of the Premises or the Port undertaken by any federal, state, or local 
1724 governmental agency, or any private party; 
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1725 (c) The institution of any lawsuit relating to Environmental Laws affecting 
1726 the Premises, the use of the Premises or the Port by any governmental entity or any private 
1727 party;or 

1728 (d) The service of a potentially responsible party demand letter covering 
1729 environmental issues relating to the Premises, the use of the Premises or the Port from any 
1730 private or governmental party. 

J 731 Section 16.4 Coordination with DSPC 

1732 In the event of any incident of non-compliance with Environmental Laws respecting the 
1733 Premises that is reportable to a regulatory agency pursuant to Environmental Laws, GT USA 
1734 shall: 

1735 (a) Immediately deliver to DSPC (at address in Section 21.2) a copy of any 
1736 report regarding such incident submitted to any regulatory agency; and 

173 7 (b) Cooperate with DSPC or its designated agents or contractors with 
1738 respect to any investigation of such reportable incident. 

1739 Section 16.5 Liability and Indemnification for Certain Environmental Matters 

1740 (a) GT USA shall conduct and complete a11 Response Actions necessary to 
1741 correct any violation ofEnvironmental Laws on, from, or affecting the Premises arising from 
1742 any GT USA Contamination, but excluding any Non-Development Related Existing 
1743 Conditions, in accordance with Environmental Laws. 

1 7 44 (b) DSPC shall conduct and complete all Response Actions necessary to 
17 45 correct any violation of Environmental Laws on, from, or affecting the Premises arising from 
1746 any Non-Development Related Existing Condition, but excluding any GT USA 
1747 Contamination. 

1748 
1749 (c) GT USA accepts responsibility for all environmental liabilities arising 
1750 from any GT USA Contamination resulting from and during its operation at the Premises and 
1751 except as set forth in Section 16.2, or as could otherwise result from a Mutual Environmental 
1752 Review. 

1753 (d) DSPC accepts responsibility for all environmental liabilities ansmg 
1754 from any Non-Development Related Existing Condition, except as set forth in Section 16.2, 
1755 or as could otherwise result from a Mutual Environmental Review. 

1756 (e) GT USA shall defend, indemnify, and hold harmless DSPC from and 
1757 against all claims, lawsuits brought or threatened, government orders, demands, penalties, 
1758 fines, liabilities, damages, costs, or expenses of whatever kind or nature, known or unknown, 
1759 contingent or otherwise, including, without limitation, attorney's and consultant fees , 
1760 investigation and laboratory fees, court costs, and litigation expenses, arising out of or in any 
1761 way related to (i) GT USA Contamination or (ii) any violation of Environmental Laws on, 
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1762 from, or affecting the Premises or committed by GT USA Responsible Persons on or 
1763 affecting the Port. 

1764 (f) DSPC shall defend, indemnify, and hold harmless GT USA from and 
1765 against all claims, lawsuits brought or threatened, government orders, demands, penalties, 
1766 fines, liabilities, damages, costs, or expenses of whatever kind or nature, known or unknown, 
1767 contingent or otherwise, including, without limitation, attorney's and consultant fees, 
1768 investigation and laboratory fees, court costs, and litigation expenses, arising out of or in any 
1769 way related to any Non-Development Related Existing Conditions. 

1770 (g) Without limiting its obligations under any other section of this 
1771 Agreement, GT USA shall be solely and completely responsible for responding to and 
I 772 complying with any administrative order, request or demand relating to potential or actual 
1773 violations of Environmental Laws relating to GT USA Contamination, where such order, 
1774 request or demand names GT USA alone, or names both GT USA and DSPC. The 
1775 responsibility conferred under this section includes but is not limited to responding to any 
1776 such order, request or demand and defending against any assertion of DSPC's financial 
1777 responsibility or individual duty to perform. GT USA shall assume any liabilities or 
1778 responsibilities which are assessed against DSPC in any action described under this 
1779 subsection (g). Notwithstanding any provisions of this Section 16.5, DSPC retains the right to 
1780 defend itself in any action or actions which are based upon or in any way related to GT USA 
1781 Contamination. In any such defense of itself, DSPC shall select its own counsel, at GT 
1782 USA's expense. 

1783 Section 16.6 Pigeon Point Option 

1784 If GT USA shall cause DSPC to exercise its option to acquire the Pigeon Point Property, 
1785 GT USA shall assume all environmental monitoring costs for such property and shall be 
1786 responsible for, and shall indemnify and hold DSPC harmless from, all costs at or arising from 
1787 the Pigeon Point Property, regardless of whether or not such costs relate to existing 
1788 environmental conditions at the Pigeon Point Property. 

1789 Section 16.7 Inspection by DSPC 

1790 DSPC shall have the right, at reasonable times and upon reasonable prior notice or 
1791 immediately in the case of an imminent or substantial endangerment to human health or the 
1792 environment, to inspect the Premises in order to verify compliance with this ARTICLE 16 and to 
1793 inspect all records that GT USA maintains as required by Environmental Laws and this 
1794 ARTICLE 16. 

1795 Section 16.8 VCP Agreement 

1796 DSPC and DNREC are parties to that certain Voluntary Clean-Up Program Agreement 
1797 dated September 22, 2017 (the "VCP Agreement"). As of the date hereof, no work has been 
1798 performed under the VCP Agreement. DSPC and GT USA agree to work together to transition 
1799 the Existing Port to a brownfield site pursuant to 7 Del. C. § 9121 et. seq. Upon such transition, 
1800 DSPC shall withdraw from the VCP Agreement. Nothing herein shall be construed to moclify 
1801 the allocation of environmental liability between the Parties as set forth in this Atticle 16 or to 
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1802 require DSPC to remain in the VCP Agreement if DNREC determines that GT USA cannot 
1803 convert the Existing Port to a brownfield site. 

1804 Section 16.9 Survival 

1805 The obligations and responsibilities set forth in ARTICLE 16 shall survive the expiration 
1806 or any earlier termination of this Agreement. 

1807 ARTICLE 17 
1808 TRANSITION AND HAND BACK PROCEDURES 

1809 Section 17.1 Transition 

1810 During the last twelve (12) months of the Term, GT USA shall cooperate with DSPC and 
1811 any proposed subsequent tenant or operator of the Premises identified by DSPC to ensure the 
1812 orderly transition of the Premises upon the Expiration Date, including, without limitation, 
1813 providing tours to, participating in transition meetings with, and providing relevant non~ 
1814 confidential information to, DSPC or such subsequent tenant upon the reasonable request of 
1815 DSPC. 

1816 Section 17.2 Handback Requirements 

1817 (a) General. At the earlier of the Expiration Date or Termination Date 
1818 (collectively for this ARTICLE 17, "Handback Date"), GT USA shall return the Premises 
1819 and, in addition, transfer, remove or sell the Assets to DSPC as provided in this ARTICLE 17 
1820 ("Handback"). 

1821 (b) Premises. On the Handback Date, GT USA shall return the Premises to 
1822 DSPC, free and clear of all encumbrances, in accordance with the tenns of this ARTICLE 17. 

1823 (c) Assets. On or following the Handback Date, GT USA shall convey 
1824 title to any Original Assets conveyed to GT USA, free and clear of all encumbrances, at no 
1825 additional cost to DSPC. GT USA shall, at DSPC's sole discretion, and in accordance with 
1826 Section 2.8 of this Agreement, (i) convey the After~Acquired Assets, free and clear of all 
1827 encumbrances, to DSPC in accordance with Section 17.9 below; or (b) remove After-
1828 Acquired Assets from the Premises at GT USA's expense. 

1829 (d) Minimum Condition. On the Handback Date, the Premises and the 
1830 Assets (to the extent that DSPC has designated such Assets for purchase) shall meet the 
1831 Minimum Condition. 

1832 (e) Obligation to Invest. Provided the Basic Condition is met, GT USA 
1833 shall have no obligation to invest capital in the Premises in the last fifteen ( 15) years of the 
1834 Term without DSPC's consent to repurchase such capital expenditure at the market value at 
1835 the expiration ofthe Term. 
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1836 Section 17.3 Handback Activities 

1837 (a) Within the period between thirty (30) and twenty-four (24) months 
1838 prior to the scheduled Handback Date, as such Handback Date may be extended ("Handback 
1839 Engineer Selection Date"), each Party hereto shall appoint an engineering team (which may 
1840 include an engineering consultant engaged by each party hereto at its sole cost) to serve as 
1841 each of such Party's Handback engineering team (each, a "Handback Engineer"). The 
1842 Parties shall jointly appoint an Independent Engineer within thirty (30) days after the 
1843 appointments ofthe Handback Engineers. 

1844 (b) Both Handback Engineers, at the sole cost and expense of each Party, 
1845 shall inspect the Premises and any Assets being transfened to DSPC under this ARTICLE 
1846 17, no later than two (2) months after the Handback Engineer Selection Date, and jointly 
1847 certify to the condition of the Premises, and any applicable Assets no later than thirty (30) 
1848 days after such joint inspection ("Jnitial Tnsoection Report") and propose a joint plan, if 
1849 applicable, to bring the condition of the Premises, and any applicable Assets, to at least the 
1850 Minimum Condition no later than forty (40) days after such joint inspection ("Handback 
1851 Plan"). The Handback Plan shall sp~cify particular repairs, replacements and other work 
1852 required to bring the condition of the Premises, and any applicable Assets, to at least the 
1853 Minimum Condition ("Reinstatement Work"). Ifthe two Handback Engineers, cooperating 
1854 in good faith with one another, are unable to comply with this ARTICLE 17, then either 
1855 Party shall have the right to require, upon notice to the other Party, that the Independent 
1856 Engineer resolve any dispute between Handback Engineers, and the Independent Engineer' s 
1857 resolution of any such dispute shall be binding on the Parties. The Independent Engineer 
1858 shall deliver copies of its reports and resolutions to both GT USA and DSPC within thirty 
1859 (30) days of such notice. 

1860 (c) The act1v1tles to be perfonned by the Handback Engineers and/or 
1861 Independent Engineer, as applicable, pursuant to this ARTICLE 17 shall include the 
1862 following, and the Parties shall fully cooperate with each other, and the Independent 
1863 Engineer, if applicable, in such regard, including providing such documentation and making 
1864 the Premises, and any applicable Assets, available for such inspections: 

1865 (i) examination of maintenance records and all "as-built" drawings, 
1866 plans, other drawings, specifications and models prepared in connection with any Leasehold 
1867 Improvements and otherwise applicable to the Premises; 

1868 (ii) preparation of a detailed Initial Inspection Report; 

1869 (iii) examination of maintenance facilities and documentation; and 

1870 (iv) follow-up inspections and reviews ofthe completion and quality of 
1871 the Reinstatement Work, and progress reports delivered to DSPC and GT USA at least every 
1872 month and at such other times set forth for the completion of the stages of Reinstatement Work 
1873 in the Reinstatement Schedule, which specify (A) whether the Reinstatement Work is proceeding 
1874 in accordance with the Reinstatement Schedule, (B) any deficiencies in the Reinstatement Work 
1875 or Reinstatement Schedule, (C) any key issues affecting the completion of the Reinstatement 
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1876 Work, and (D) an assessment of the completion level of and estimation of time to complete the 
1877 Reinstatement Work. 

1878 (d) AU furniture, furnishings, computers, telephones, office supplies and 
1879 similar property used to operate the Port by GT USA shall become the property of DSPC, at 
1880 no additional cost, upon the earlier of the Expiration Date or Termination Date; provided, 
1881 however, at DSPC's option, any item of such property shall remain the property of GT USA, 
1882 and GT USA shall, at its expense, remove any such property that remains the property of GT 
1883 USA no later than sixty (60) days following the earlier of the Tennination Date or Expiration 
1884 Date, and shall repair any damage caused by such removal. 

1885 Section 17.4 Reinstatement Schedule and Estimated Reinstatement Costs 

1886 (a) Within one hundred and twenty (120) days after receipt of a copy of the 
1887 Handback Plan, GT USA will provide to DSPC a report (the "Reinstatement Plan") setting 
1888 out: 

1889 (i) GT USA's proposals as to the Reinstatement Work; 

1890 (ii) GT USA's proposals as to the schedule for the carrying out of the 
1891 Reinstatement Work, which shall be completed within three (3) months prior to the Handback 
1892 Date (the "Reinstatement Schedule"); and 

1893 (iii) the Estimated Reinstatement Costs. 

1894 (b) DSPC and, if applicable, the Independent Engineer may, within sixty 
1895 (60) days after receipt of the Reinstatement Plan, by notice to GT USA, make reasonable 
1896 objections to GT USA's proposals concerning any or all of the Reinstatement Work, the 
1897 Reinstatement Schedule and the Estimated Reinstatement Costs as set out in GT USA's 
1898 report (''DSPC's Objection Notice"). DSPC's Objection Notice shall give details of both the 
1899 grounds for such objection and DSPC's and, if applicable, the Independent Engineer's, 
1900 proposals concerning the Reinstatement Work and Reinstatement Schedule and its estimate 
190 l of the Estimated Reinstatement Costs. 

1902 (c) Upon agreement, through the Independent Engineers and/or Handback 
1903 Engineers, on the Reinstatement Work, the Reinstatement Schedule and the Estimated 
1904 Reinstatement Costs, GT USA will carry out, or arrange for the carrying out of, the 
1905 Reinstatement Work in accordance with the Reinstatement Schedule, in each case at its own 
1906 cost notwithstanding that the actual cost of the Reinstatement Work ("Reinstatement Costs") 
1907 may be higher than the Estimated Reinstatement Costs. 

1908 (d) The agreement of DSPC to any Reinstatement Work, Reinstatement 
1909 Schedule or Estimated Reinstatement Costs, the participation of DSPC in the Initial 
1910 Inspection Report or the Handback Plan, or the complete or partial carrying out of the 
1911 Reinstatement Work (whether revised or otherwise) will not relieve or absolve GT USA 
1912 from : 

1913 (i) its obligation to undertake the Reimbursement Work; 
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1914 (ii) its obligation to provide the Handback Guaranty; or 

1915 (iii) any obligation to conduct any other inspection or perform any 
1916 other work In accordance with, or to otherwise comply with, its obligations under this 
1917 Agreement. 

1918 (e) GT USA shall ensure on or before the Handback Date that the Basic 
1919 Conditions are satisfied with respect to any Reinstatement Work and that all contractors 
1920 carrying out the Reinstatement Work provide a two (2) year warranty concerning such work, 
1921 or, if unavailable at commercially reasonable prices, such warranty as may be reasonably 
1922 available in the marketplace, such warranties expressly transferring to DSPC or any 
1923 successor tenant or operator of the Premises designated by DSPC. 

1924 Section 17.5 Handback Guaranty 

1925 (a) Within seven (7) days after delivery of the Reinstatement Plan to 
1926 DSPC, GT USA shall provide DSPC a Handback Guaranty, which DSPC may draw upon in 
1927 accordance with Section 17.5(b) below. If DSPC' s Handback Engineer or, if applicable, the 
1928 Independent Engineer, certifies to the substantial completion of a defmed stage of the 
1929 Reinstatement Work, as defined in the Reinstatement Schedule, then GT USA may provide a 
1930 replacement Handback Guaranty to DSPC covering only the agreed upon Estimated 
1931 Reinstatement Costs remaining, uncertified Reinstatement Work, and the previously 
1932 delivered Handback Guaranty shall be refunded to GT USA. 

1933 (b) lf either (i) the Reinstatement Work is not certified to as substantially 
1934 complete by DSPC's Handback Engineer or, if applicable, the Independent Engineer, within 
1935 the time set forth in the Reinstatement Schedule, and in all cases, prior to the Handback Date, 
1936 or (ii) GT USA does not renew the Hand back Guaranty within ten ( 1 0) days prior to its 
1937 termination if the Reinstatement Work is not completed by the Handback Date, as 
1938 determined by DSPC's Handback Engineer or, if applicable, the Independent Engineer, then, 
1939 in addition to all other remedies available to DSPC, including, without limitation, seeking 
1940 damages for interference with DSPC' s re-use of the Premises or other DSPC property or GT 
1941 USA's liabilities as a holdover tenant, DSPC shall have the option, in its sole discretion, to 
1942 elect to draw upon and retain the Handback Guaranty in such amount that DSPC reasonably 
1943 determines equals amounts needed to complete or repair properly the Reinstatement Work 
1944 not so certified plus a reasonable estimation of DSPC's actual overhead and administration 
1945 costs reasonably likely to be incurred in connection with performing such work. 

1946 Section 17.6 Final Handback 

1947 Any Handback Guaranty remaining shall be refunded to GT USA at such time that 
1948 DSPC's Handback Engineer or, if applicable, the Independent Engineer certifies to the final 
1949 completion ofthe Reinstatement Work. 

1950 Section 17.7 Contract Closure Environmental Activities 

1951 (a) Preparation of Plan for Contract Closure Environmental Activities. 
1952 One (1) year prior to the Expiration Date or promptly upon notice of termination or a partial 
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1953 recapture of a portion of the Premises pursuant to this Agreement, GT USA shall prepare a 
1954 closure plan for conducting the Contract Closure Environmental Activities with respect to the 
1955 Premises or such portion of the Premises upon a partial recapture, as applicable. GT USA 
1956 shall submit the closure plan to DSPC. 

1957 (b) Performance of Contract Closure Environmental Activities. GT USA 
1958 shall perform or cause to be performed all actions necessary to ensure that the Contract 
1959 Closure Environmental Activities have been completed to the extent feas ible prior to the 
1960 Handback Date, including final inspection and testing, and shall provide to DSPC 
1961 documentary evidence that the condition of the Premises satisfies the requirements under this 
1962 ARTICLE 17. GT USA, at its own expense, shall repair any damage to the Premises or other 
l 963 DSPC property caused by such work. 

1964 (c) Survival. If GT USA does not complete the work under this 
1965 ARTICLE 17 in a manner which leaves the Premises (or portion of the Premises in the case 
1966 of a partial recapture) in the condition required heretmder, then GT USA's obligations under 
1967 this ARTICLE 17 shall survive the scheduled Handback Date until completed. The survival 
1968 of GT USA's obligations to complete any required Response Action or the Contract Closure 
1969 Environmental Activities shall not relieve GT USA of any other legal liabilities owed to 
1970 DSPC, including, without limitation, damages for interference with DSPC's re-use of the 
1971 Premises or other DSPC property or GT USA's liabilities as a holdover tenant. DSPC shall 
1972 grant GT USA all access and other cooperation reasonably necessary for GT USA to comply 
1973 with these provisions. 

1974 Section 17.8 Stora2.e Tanks 

1975 During the Term, DSPC may elect, by written notice to GT USA, given at any time 
1976 du1ing the period that is at least sixty (60) days, before the Expiration Date or in the event the 
1977 Handback Date occurs as a result of the exercise of a termination right by a party under this 
1978 Agreement, within thirty (30) days after the Termination Date, to require GT USA either (a) to 
1979 remove any above ground storage tanks installed by GT USA on the Premises at the Handback 
1980 Date, or (b) to leave any above ground storage tanks in place in operating condition. If DSPC 
1981 gives notice of election to GT USA, GT USA shall handle the storage tanks in accordance with 
1982 DSPC' s intention as stated in its notice to GT USA. If no notice of election is given to GT USA, 
1983 GT USA shall remove said storage tanks in accordance with Environmental Law. Any storage 
1984 tanks installed by GT USA during the term shall be above-ground only, shall contain its own 
l 985 secondary confinement system and shall be in compliance with all Environmental Laws. 

1986 Section 17.9 DSPC's Purchase Option 

1987 (a) General. Not less than two (2) years prior to the Expiration Date or if 
1988 this Agreement is terminated, to the extent feasible, prior to the Termination Date, GT USA 
1989 shall notify DSPC of DSPC's option to purchase any After-Acquired Assets (including 
1990 equipment, etc. but excluding any then-operational Original Assets and any pre-existing or 
1991 newly constructed buildings or improvements on the Premises which shall revert 
1992 automatically to DSPC at no cost to DSPC) then owned by GT USA in an amount equal to 
1993 the Buy-Out Value applicable to such Asset(s) as of the Expiration or Termination Date; 
1994 provided that, in the event of an early termination of this Agreement, such notice may be 
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1995 given up to sixty ( 60) days after such termination. In the event DSPC so exercises its option 
1996 to purchase any ofthe After-Acquired Assets, the purchase thereof shall be effective as of the 
1997 Expiration Date (or in the event of early tennination of this Agreement, effective within 
1998 thirty (30) days after DSPC's election to purchase one or more of such After-Acquired 
1999 Assets), with DSPC to pay the Buy-Out Value in immediately available funds on the 
2000 effective date. Unless DSPC has already consented to repurchase any Asset as provided in 
2001 this ARTICLE 17, DSPC shall have the right, in its sole discretion to select which Asset(s) it 
2002 would like to purchase upon under this Section 17.9. Notwithstanding the foregoing, if 
2003 termination of this Agreement is due to a DSPC Default, the After-Acquired Assets 
2004 purchased by GT USA shall remain the property of GT USA after termination of this 
2005 Agreement and shall be removed at GT USA's expense within sixty (60) days of such 
2006 Termination Date and only the Original Assets shall be returned to DSPC. 

2007 (b) Purchase Agreement. Within thirty (30) days after DSPC's election 
2008 notice, the Parties shall enter into a purchase agreement customary for such types of 
2009 transactions, which purchase agreement shall include: (i) the effective date of the purchase; 
2010 (ii) GT USA's duty to maintain such Asset(s) in good working order and condition until such 
2011 date; (iii) DSPC's right to terminate the purchase agreement in the event of a material 
2012 adverse change in the condition of the subject Asset(s) prior to such date; (iv) a provision that 
2013 the purchase price of the subject Asset(s) shall equal the Buy-Out Value applicable to the 
2014 subject Asset(s), as the case may be (and to the extent that the Buy-Out Value has not been 
2015 determined within such 30-day period, it shall be determined consistent with the Buy-Out 
2016 Value procedures in Section 17.9(c)), and such other customary terms and conditions, 
2017 including, without limitation, any requirements of applicable Laws in effect at the time. 

2018 (c) Determination of Buy-Out Value. The "Buy-Out Value" shall be 
2019 determined as set forth in this Section l7.9(c). 

2020 (i) The Buy-Out Value shall equal, for any given date, the fair market 
2021 value of the subject Asset(s) as of such date, as determined pursuant to a written appraisal by an 
2022 Independent Appraiser. 

2023 (ii) If the Parties fail to agree upon such a single Independent 
2024 Appraiser within sixty (60) days after a Party requests the appointment thereof, then each Party 
2025 shall appoint an appraiser (the "Party-Appointed Appraiser") and give the other Party written 
2026 notice of the name thereof, with such notice to be provided not later than fifteen (15) days 
2027 following receipt of the other Party's notice with respect thereto. If either Party shal1 not have 
2028 notified the other in writing of the appointment of its Party-Appointed Appraiser in accordance 
2029 with the foregoing, then the other Party shall be authorized to appoint a Party-Appointed 
2030 Appraiser on such party's behalf. Each of the two Party-Appointed Appraisers shall then, within 
2031 sixty (60) days, file in writing with each Party its determination of the fair market value of the 
2032 subject Asset(s) as of such applicable date. Neither Party shall be entitled to challenge the 
2033 determination of the fair market value. Any vacancy shall be filled by the party who made the 
2034 original appointment. 

2035 (iii) lf such two written appraisals assign a fair market value of the 
2036 Asset(s) that is within 10% of one another, then the average of such two fair market value 
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2037 detenninations shall be deemed the Buy-Out Value, which shall control for all applicable 
2038 purposes under this Agreement. 

2039 (iv) If such two written appraisals assign a fair market value of the 
2040 Asset(s), that differs by more than 10% of one another, the two Party-Appointed Appraisers shall 
2041 then appoint a third Independent Appraiser within thirty (30) days after the two Party-Appointed 
2042 Appraisers determination of fair market value of the Asset(s). If the two Party-Appointed 
2043 Appraisers so chosen shall be unable to agree upon the third Independent Appraiser within such 
2044 thirty (30) days, the parties may file a petition with the American Arbitration Association in 
2045 Wilmington, Delaware ("AAA") solely for the purpose of selecting a third appraiser who meets 
2046 the qualifications stated above. Within sixty (60) days after the appointment of the third 
2047 Independent Appraiser, the third Independent Appraiser shall file in writing with DSPC and GT 
2048 USA its determination concerning the fair market value of the subject Asset(s) as of such 
2049 applicable date, and the average of (A) the third Independent Appraiser's fair market value 
2050 determination, and (B) the fair market value determination by the one of the two Party-
2051 Appointed Appraisers who is closest numerically to the fair market value determination of the 
2052 third Independent Appraiser, shall be deemed the Buy-Out Value, and neither Party shall be 
2053 entitled to challenge such determination of the Buy-Out Value, which shall control for all 
2054 applicable purposes under this Agreement. 

2055 (v) Each Party shall pay the costs and expenses of the Party-Appointed 
2056 Appraiser appointed by it or on its behalf, together with 50% of the costs and expenses of the 
2057 third Independent Appraiser. In the event of a single Independent Appraiser, each Party shall 
2058 pay 50% of the costs and expenses of such single Independent Appraiser. 

2059 ARTICLE 18 
2060 LEASEHOLD MORTGAGES 

2061 Section 18.1 Leasehold Mo1·tgages 

2062 The rights of GT USA to finance and mortgage the Premises, the membership interests in 
2063 GT USA, this Agreement, the After-Acquired Assets, the Leasehold Improvements and/or the 
2064 operations under this Agreement are governed solely by the following provisions in this Section 
2065 18. Notwithstanding anything herein to the contrary, GT USA agrees that it shall not mortgage, 
2066 pledge or otherwise encumber the Original Assets. 

2067 Section 18.2 DSPC's Security lnterest in the Assets 

2068 To secure the payment of a11 rentals and other sums of money becoming due from GT 
2069 USA, DSPC shall have, and GT USA grants to DSPC, a security interest on the Assets now or 
2070 hereafter located at the Premises. GT USA hereby authorizes DSPC to take any actions 
2071 necessary to perfect such security interest. Notwithstanding the foregoing, provided that GT 
2072 USA is not in default under this Agreement, DSPC agrees that its security interest in the After-
2073 Acquired Assets shall be automatically subordinated to any Leasehold Mortgagee. DSPC further 
2074 agrees that, if so requested by any Leasehold Mortgagee, DSPC shall subordinate its security 
2075 interest in the After-Acquired Assets by signing and delivering to the Leasehold Mortgagee a 
2076 written agreement to subordinate such security interest, in form and substance reasonably 
2077 acceptable to DSPC; provided, however, that in no event shall DSPC be required by such 
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2078 Leasehold Mortgagee to undertake any obligations or responsibility to the Leasehold Mortgagee 
2079 other than as set forth herein.. 
2080 
2081 Section 18.3 GT USA's Right to Mortgage 

2082 GT USA may, at any time and from time to time, with written notice to DSPC but 
2083 without obtaining DSPC's consent, hypothecate, mortgage, grant or pledge its right, title or 
2084 interest in the Premises, the membership interests in GT USA, this Agreement, and/or the 
2085 Leasehold Improvements to any leasehold mortgagee ("Leasehold Mortgagee") as security for 
2086 the repayment of any indebtedness incurred by GT USA, the proceeds of which shall be used 
2087 solely for the Initial Payment, the purchase of Assets, the construction of Leasehold 
2088 Improvements and the general development and operation of the Premises (each, a "Mortgage"). 
2089 As used herein, the term "Leasehold Mortgagee" means any third-party U.S. financial institution 
2090 or other domestic person or entity, unaffiliated with GT USA or its Affiliates, that from time to 
2091 time provides arms-length secured financing to GT USA to be used solely as set forth above, and 
2092 any agent, security agent, collateral agent, indenture trustee, loan trustee, loan participant or 
2093 participating or syndicated lenders involved in whole or in part in such financing, and their 
2094 respective representatives, successors and assigns. GT USA shall not enter into any Mortgage 
2095 where the term exceeds the Term of this Agreement. DSPC agrees to use its commercially 
2096 reasonable efforts to cooperate with GT USA in the effort to obtain financing from a Leasehold 
2097 Mortgagee by GT USA, provided that DSPC incurs no expense or liability. 

2098 Section 18.4 Notice to DSPC 

2099 If GT USA grants a Mortgage, it shall give notice of the same (including the name and 
2100 address of the Leasehold Mortgagee, as the case may be) to DSPC; provided, however, that the 
2 I 0 I failure to give such notice shall not constitute a GT USA Default but rather shall only have the 
2102 effect of relieving DSPC from any obligation to the Leasehold Mortgagee until such notice is 
21 03 given. DSPC shall have no retroactive obligations to the Leasehold Mortgagee upon receipt of 
2 I 04 notice of the existence of such Leasehold Mortgagee. DSPC hereby consents to the recordation 
2105 of the interest of the Leasehold Mortgagee in the official records of New Castle County, 
2106 Delaware. 

2107 Section 18.5 Leasehold M01·tgagee Protections 

2108 The Leasehold Mortgagee shall be entitled to the following rights and protections: 

2109 (a) A Leasehold Mortgagee shall have the right to do one, some or all of 
2 I I 0 the following things: (i) assign its Mortgage; (ii) enforce its Mortgage; (iii) acquire GT 
2111 USA's rights to this Agreement; (iv) take possession of and operate the Leasehold 
2112 Improvements or the operations of GT USA under this Agreement; (v) assign, sublet or 
2113 transfer some or all of this Agreement and the rights relating to the Premises to a third party, 
2114 provided DSPC reasonably agrees to such third party~ (vi) exercise any rights of GT USA 
2115 hereunder or with respect to this Agreement; or (vii) cause a receiver, reasonably acceptable 
2116 to DSPC, to be appointed to do any of the foregoing things. Upon acquisition of GT USA's 
21 17 rights under this Agreement by a Leasehold Mortgagee or any other third party who acquires 
2118 the same from or on behalf of the Leasehold Mortgagee, DSPC shall recognize the Leasehold 
21 J 9 Mortgagee or such other party (as the case may be) as GT USA's proper successor, and 
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2120 absent a default by such Leasehold Mortgagee or third party, this Agreement shall remain in 
2121 full force and effect. 

2122 (b) Provided that DSPC has received proper written notice of such 
2123 Leasehold Mortgagee, as a precondition to DSPC exercising any rights or remedies as a 
2124 result of any real or alleged GT USA Default, DSPC shall deliver a duplicate copy of each 
2125 and every notice of default to the Leasehold Mortgagee concurrently with delivery of such 
2126 notice of default to GT USA. 

2127 (c) The Leasehold Mortgagee shall have the same period of time after 
2128 receipt of a notice of default to remedy a GT USA Default, or cause the same to be remedied, 
2129 as is given to GT USA after GT USA's receipt of a notice of a GT USA Default, plus, in 
2130 each instance, the following additional time periods: (i) ten (10) days in the event of any 
2131 monetaiy-related GT USA Default; and (ii) twenty (20) days in the event of any non-
2132 monetary-related GT USA Default; provided, however, that (a) such twenty (20) day period 
2133 shall be extended for the time reasonably required by the Leasehold Mortgagee to complete 
2134 such cure, including the time reasonably required for the Leasehold Mortgagee to obtain 
2135 possession of the GT USA's leasehold interest in the Premises (the «Leasehold Estate"), 
2136 institute foreclosure proceedings or otherwise perfect its right to effect such cure, provided 
2137 that in no event shall such period be extended for more than 120 days after GT USA's initial 
2138 receipt of notice of such default and (b) the Leasehold Mortgagee shall not be required to 
2139 cure any non-monetary GT USA Default which cannot legally be cured (e.g., bankruptcy of 
2140 GT USA) by such Leasehold Mortgagee ('~on-Curable Defaults"). The Leasehold 
2141 Mortgagee shall have the right to substitute itself for GT USA and perform the duties of GT 
2142 USA hereunder or with respect to this Agreement or the Leasehold Estate for purposes of 
2143 curing such GT USA Default. DSPC expressly consents to such substitution, agrees to 
2144 accept such performance, and authorizes the Leasehold Mortgagee (and its respective 
2145 employees, agents, representatives or contractors) to enter upon the Premises to complete 
2146 such performance with all of the rights and privileges of GT USA hereunder. DSPC shall not 
2147 terminate this Agreement prior to expiration of the cure periods available to the Leasehold 
2148 Mortgagee as set forth above. Further, (1) neither the bankruptcy nor the insolvency of GT 
2149 USA shall be grounds for tenninating this Agreement as long as the Concession Fees and all 
2150 other amounts payable by GT USA hereunder are paid by the Leasehold Mortgagee in 
2151 accordance with the terms hereof and the other obligations under this Agreement are 
2152 performed by the Leasehold Mortgagee in accordance with the terms hereof and (2) Non-
2153 Curable Defaults shall be deemed waived by DSPC upon the Leasehold Mortgagee's 
2154 completion of foreclosure proceedings or other acquisition of the Leasehold Estate. 

2155 (d) If any GT USA Default under this Agreement cannot be cured by the 
2 'I 56 Leasehold Mortgagee without its obtaining possession of all or part of the Premises, then 
2157 such GT USA Default shall nonetheless be deemed cured if: (i) within sixty (60) days after 
2158 receiving notice from DSPC as set forth in subsection (b) above, a Leasehold Mortgagee 
2159 acquires possession of the Premises, or commences appropriate judicial or nonjudicial 
2160 proceedings to obtain the same; (ii) the Leasehold Mortgagee is prosecuting any such 
2161 proceedings to completion with commercially reasonable diligence; and (iii) after gaining 
2162 possession thereof, the Leasehold Mortgagee performs all other obligations of GT USA 
2163 (other than in connection with Non-Curable Defaults) as and when the same are due in 
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2164 accordance with the tenns of this Agreement. If the Leasehold Mortgagee is prohibited by 
2165 any process or injunction issued by any court or by reason of any action of any court having 
2166 jurisdiction over any bankruptcy or insolvency proceeding involving GT USA, as the case 
2167 may be, from commencing or prosecuting the proceedings described above, then the sixty 
2168 (60) day period specified above for commencing such proceedings shall be extended for the 
2169 period of such prohibition. 

2170 (e) A Leasehold Mortgagee that does not directly hold an interest in the 
2171 Leasehold Estate, or that holds a Mortgage, shall not have any obligation under this 
2172 Agreement prior to the time that such Leasehold Mortgagee obtains title to the Leasehold 
2173 Estate. Further, in the event that a Leasehold Mortgagee elects to (i) perform GT USA's 
2174 obligations under this Agreement, (ii) continue GT USA's operations under this Agreement, 
2175 or (iii) acquire any portion of GT USA's right, title or interest in the Premises or under this 
2176 Agreement, then such Leasehold Mortgagee shall not have any personal liability to DSPC in 
2177 connection therewith, and DSPC's sole recourse in the event of default by such Leasehold 
2178 Mortgagee shall be to execute against such Leasehold Mortgagee's interest in the Leasehold 
2179 Estate and the Leasehold Improvements. Moreover, any Leasehold Mortgagee or other party 
2180 who acquires the Leasehold Estate pursuant to foreclosure or an assignment in lieu of 
2181 foreclosure shall not be liable to perform any obligations hereunder to the extent the same are 
2182 incurred or accrue after such Leasehold Mortgagee or other party no longer has ownership of 
2183 such Leasehold Estate. 

2184 (f) DSPC shall not agree to any material modification or amendment of 
2185 this Agreement and shall not accept a surrender or termination of this Agreement outside the 
2186 terms of this Agreement; in each such case, without the prior written consent of each 
2187 Leasehold Mortgagee. 

2188 (g) DSPC shall, within twenty (20) days after written request from GT 
2189 USA, or the existing Leasehold Mortgagee, execute and deliver thereto a certificate in 
2190 customary form or as otherwise reasonably acceptable to DSPC to the effect that (i) DSPC 
2191 recognizes such entity as a Leasehold Mortgagee under this Agreement and (ii) will accord to 
2192 such entity all the rights and privileges of a Leasehold Mortgagee hereunder. 

2193 (h) DSPC shall not agree to hypothecate, mortgage, grant or pledge its 
2194 right, title or interest in the Premises, the Assets or the Leasehold Improvements (but 
2195 excluding DSPC's rights to the Concession Fees under the terms of this Agreement) without 
2196 the prior written consent of GT USA and each Leasehold Mortgagee, which consent shall not 
2197 be unreasonably withheld, conditioned or delayed. 

2198 ARTICLE 19 
2199 DISPUTE RESOLUTION 

2200 Section 19.1 Dispute Resolution 

220 I The Parties shall attempt in good faith to resolve a dispute arising out of, relating to, or 
2202 in connection with this Agreement in the manner described in Section 10.8. If the attempt is 
2203 unsuccessful, the Parties may pursue additional remedies as described below. Statements made 
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2204 by representatives of the Parties during informal dispute resolution procedures in Section 10.8 
2205 shall be considered part of settlement negotiations and shall not be admissible in evidence in any 
2206 litigation proceeding without the mutual consent of both Parties. 

2207 Section 19.2 Dispute Resolution Procedures 

2208 (a) Arbitration in De.laware Chancerv Court. If good faith negotiation 
2209 pursuant to Section 10.8 above is deemed unsuccessful, then if the dispute can be arbitrated 
2210 in the Court of Chancery of the State of Delaware pursuant to 10 Del. C. § 349, DSPC and 
2211 GT USA agree that the dispute will be so arbitrated. 

2212 (b) Litigation in Delaware Court. If the dispute cannot be arbitrated in the 
2213 Delaware Chancery, then each of the Parties hereby consents exclusively to the jurisdiction 
2214 of the Courts of the State of Delaware and of the United States District Court for the District 
2215 of Delaware for all purposes in connection with any action or proceeding that arises from or 
2216 relates to this Agreement and agrees not to initiate any proceeding in any other jurisdiction, 
2217 court or tribunaL Each Party hereby waives any objection it might have to personal 
2218 jurisdiction of any such court and waives any rights it may have to personal service of 
2219 summons, complaint, or other process in connection therewith, and agrees that service may 
2220 be made by registered or certified mail addressed to it at the address provided in Section 21.2 
2221 hereof. Neither Party hereto shall commence any action in any other court or attempt to 
2222 remove an action to any other court, it being agreed that any violation of this Section 19.2 
2223 may be specifically enforc.ed by mandatory injunction because money damages would be an 
2224 inadequate remedy. GT Americas and Gulftainer also consent to jurisdiction of the Courts of 
2225 the State of Delaware and of the United States District Court for the District of Delaware for 
2226 purposes of this Agreement 

2227 ARTICLE 20 
2228 EMPLOYEES 

2229 Section 20.1 Union Employees 

2230 
2231 
2232 
2233 
2234 
2235 
2236 

2237 
2238 
2239 
2240 
2241 
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2242 Section 20.2 Non-Union Employees 

2243 (a) At least ten (10) days prior to the Commencement Date, GT USA shall 
2244 make written offers for employment to all non-unionized DSPC employees at substantially 
2245 similar compensation (considering base compensation/wages and benefits as a whole) as 
2246 their respective compensation at the time of such offer and for a period of not less than 
2247 twelve (12) months following the Commencement Date, subject to GT USA's right to 
2248 terminate any employee prior to that date for performance related issues, as determined in 
2249 their reasonable business judgment. Each such employee who accepts the offer of 
2250 employment shall become a GT USA employee as of the Commencement Date. GT USA 
2251 reserves the right to terminate any employee at-will at any time; provided, however, that with 
2252 respect to any employee terminated other than for performance related issues, GT USA shall 
2253 provide to such employee an amount equal to the employee's base compensation (meaning 
2254 forty ( 40) hours per week) plus health care benefits as in effect immediately prior to 
2255 termination for the remainder of the twelve (12) month period, except that such amounts may 
2256 be offset against the Concession Fee Differential with respect to any such amounts owed for 
2257 the period following the expiration of six ( 6) months following the Commencement Date 
2258 until the last day of the twelve (12) month period. 

2259 (b) GT USA further agrees to provide DSPC's non-unionized employees 
2260 employed on the Commencement Date priority in filling GT USA's non-union employment 
2261 needs at the Premises in accordance with on-going business needs. 

2262 (c) A current Jist of non-union employees is attached hereto and 
2263 incorporated herein by reference as APPENDIX 17. DSPC shall, prior to the 
2264 Commencement Date, provide to GT USA an updated schedule listing, as of such date that 
2265 includes the names, job classifications, years of service and other information necessary for 
2266 the purposes ofbenefits enrollment and conversions. 

2267 (d) To the extent not inconsistent with the foregoing, GT USA's terms of 
2268 employment shall include all applicable employment plans and policies in place at GT USA 
2269 (or its Affiliates, as applicable) immediately prior to the Commencement Date, such as, by 
2270 way of example, GT USA's drug and alcohol policy, insurance plans and retirement plans. 

2271 (e) GT USA shall cause all DSPC employees to be given credit for all 
2272 service with DSPC for purposes of eligibility, vesting, benefit, accrual, vacation, severance 
2273 and satisfaction of any waiting periods as well as for any similar purposes, under all 
2274 employee benefit plans, programs and policies in which they are participants; provided, 
2275 however, that the provisions of this Section 20.2(e) shall not apply to any new 401(1<) plan 
2276 offered by GT USA on or after the Commencement Date. 

2277 (f) GT USA shall comply with all Laws regarding equal opportunity. GT 
2278 USA shall not, because of race, color, sex, religious creed, sexual orientation or national 
2279 origin of any individual, refuse to hire or employ such individual, bar or discharge from 
2280 employment such indivjdual or otherwise discriminate against such individual, with respect 
2281 to compensation, tenure, terms, conditions or privileges of employment. Further, GT USA 
2282 shall make and shall cause its contractors to make a good faith effort to actively encourage 
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2283 the participation of minorities and females in GT USA's and its contractors' development 
2284 and/or operations at the Premises. 

2285 (g) DSPC hereby agrees that any audited actuarial pension and benefit 
2286 plans ofDSPC's employees as of immediately prior to the Commencement Date shall remain 
2287 the responsibility of DSPC. For the avoidance of doubt) any benefit programs as of 
2288 Commencement will be provided by GT USA, which shall be solely responsible for such 
2289 benefit programs. 

2290 (h) GT USA hereby agrees that it will use commercially reasonable efforts 
2291 to build a training academy for employees involving port operations and logistics within five 
2292 (5) years following the Commencement Date. 

2293 ARTICLE 21 
2294 GENERAL 

2295 Section 21.1 GT USA's Schedule of Rates 

2296 GT USA is permitted to charge and collect all Operating Revenues in connection with 
2297 the Permitted Operations. GT USA shall be entitled to establish and maintain throughout the 
2298 Term its own tariff/schedule or marine terminal operator tariff/schedule. In the absence of a 
2299 schedule or tariff of rates covering facilities or services provided by GT USA, the DSPC Tariff 
2300 shall remain in full force and effect at the Premises, and applicable charges Wlder the DSPC 
230 I Tariff shall be assessed and collected by GT USA during such times. All of GT USA's charges 
2302 relating to the Premises shall comply with applicable Laws. 

2303 Section 21.2 Notices 

2304 (a) Any notice or other communication permitted or required to be given 
2305 under or pursuant to this Agreement shall be in writing sent as specified in Section 21.2(b) 
2306 below to the representative of the party to whom such notice is to be given at the following 
2307 locations respectively: 

2308 

2309 
2310 
2311 
2312 
2313 
2314 
2315 

2316 
2317 
2318 
2319 
2320 

(i) Ifto DSPC: 

Department of State 
Attn: Secretary of State 
820 N. French Street 
4th Floor 
Wilmington, DE 19801 

with a copy to: 

Morris, Nichols, Arsht & TWlnell LLP 
c/o Diamond State Port Corporation 
1201 N. Market Street 
P.O. Box 1347 
Wilmington, DE 19899-1347 
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2321 
2322 (ii) IftoGTUSA: 

2323 GTUSA 
2324 1 Hause! Road 
2325 Wilmington, DE 19801 
2326 
2327 with a copy to: 

2328 Gulftainer Company Limited 
2329 Attn: Richard Blair, Group Head - Legal & Compliance 
2330 Sarh AI Emarat Tower 
2331 43rd floor 
2332 Al Majaz 
2333 P.O.Box 225 
2334 Sharjah, UAE 
2335 Tel: 0097165128888 
2336 
2337 or at such other location as either party shall advise by notice from time-to-time. 

2338 (b) All notices provided for herein may be sent by Federal Express or other 
2339 overnight courier service, personally delivered, or mailed registered or certified mail, return 
2340 receipt requested or by such other method as the parties hereto may mutually agree upon. If 
2341 a notice is personally delivered, sent by overnight courier service or sent by registered or 
2342 certified mail, it shall be deemed given upon receipt or refusal of delivery. 

2343 Section 21.3 Audit Rights 

2344 GT USA shall maintain complete and accurate records sufficient to permit DSPC to audit 
2345 accurately the cargo levels, including Minimum Volume, Initial Capital Expenditure Obligation, 
2346 the Total Capital Expenditure Obligation, the Minimum Warehouse Capital Obligation and 
2347 Concession Fees and shall retain such records for a period of seven (7) years on a rolling basis. 
2348 DSPC shall have the right to inspect, or to cause its representatives to inspect, such records 
2349 during normal business hours, which inspection may occur no more than two (2) times per year 
2350 and only after five (5) Days prior written notice to GT USA If it is ultimately determined that 
2351 GT USA's representation to DSPC regarding cargo volume, capital expenditures or Concession 
2352 Fees is in error by at least three (3%) percent, then GT USA shall pay the out-of-pocket audjt 
2353 fees incurred by DSPC for its inspection and audit of GT USA's records. 

2354 Section 21.4 Agent for Service of Process 

2355 GT USA, GT Americas and Gulftainer shall accept service of process with respect to any 
2356 such claim when delivered by certified mail return receipt requested or by personal service via 
2357 nationally recognized (in the United States) overnight carrier addressed to GT USA at its above-
2358 stated addresses or to its resident agent established by registration with the Secretary of State of 
2359 the State of Delaware. 

2360 Section 21.5 Applicable Law 
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2361 This Agreement shall be construed and interpreted in accordance with the laws of the 
2362 State of Delaware, except to the extent that United States federal law otherwise applies. All 
2363 obligations of DSPC are subject to all applicable Law and appropriations by the Delaware 
2364 General Assembly. 

2365 Section 21.6 Headin2s 

2366 All headings and captions appearing in this Agreement have been inserted for 
2367 convenience and reference only and in no way define, limit or enlarge the scope or meaning of 
2368 this Agreement or any provision thereof. 

2369 Section 21.7 Modification of Appendjces 

2370 The Parties acknowledge and agree that between the date hereof and the 
2371 Commencement Date it may become necessary to add to, delete from or otherwise modify 
2372 certain appendices hereto to reflect any changes in circumstances or other events that occur 
2373 between the date hereof and the Commencement Date that would have been disclosed on such 
2374 appendices had the change in circumstances or other event existed as of the Execution Date (e.g., 
2375 list of current employees, litigation schedule, etc.) and to update the calculation of the Initial 
2376 Payment. DSPC shall have the right to modify such appendices, provided that (a) such 
2377 modifications may not be material to GT USA's interests, and (b) DSPC shall notify GT USA 
2378 and provide copies of any such modifications to GT USA as promptly as practicable after DSPC 
2379 becomes aware of the need for such modifications. 

2380 Section 21.8 Entire Agreement; Amendment 

2381 This Agreement and the agreements and contracts contemplated hereby constitute the 
2382 entire agreement between the parties hereto with respect to the subject matter hereof and thereof 
23 83 and supersede all prior agreements and understandings, whether oral or written, between the 
2384 parties, particularly including, without limitation, the request for offer process, the letter of intent 
2385 and term sheet entered into by the Parties with respect to the matters contained in this 
2386 Agreement. The making, execution and delivery of this Agreement by the parties have not been 
2387 induced by any representations, statements, warranties or agreements other than those expressly 
2388 set forth herein. This Agreement may be amended from time to time, but only by written 
2389 amendment with the written consent of both DSPC and GT USA and may be subject to the 
2390 approval of the Delaware General Assembly. 

2391 Section 21.9 Successors and Assig:ns 

2392 Subject to the terms in this Agreement, this Agreement shall be binding upon and inure 
2393 to the benefit of each ofthe Parties and to their respective transferees, successors, and assigns. 

2394 Section 21.10 Recordation of A2reement; Memorandum of Lease 

2395 A Memorandum of Lease in the form of APPENDIX 9 shall be executed by the parties 
2396 hereto concurrently herewith and GT USA or DSPC may record the same in the Office of the 
2397 Recorder of Deeds in and for New Castle County, Delaware. 

2398 Section 21.11 No Third Party Beneficiaries; No Brokers 

61 



2399 GT USA and DSPC agree that there are no third-party beneficiaries to this Agreement or 
2400 any other Transaction Docmnents. GT USA acknowledges that Seabury Securities LLC has 
2401 been engaged by DSPC as a broker in relation to this Agreement and the transactions 
2402 contemplated hereunder, but DSPC acknowledges that GT USA shall have no liability relating to 
2403 Seabury Securities or its affiliates. GT USA represents that it has engaged no broker and is 
2404 liable to no such third party in relation to this Agreement or the transactions contemplated 
2405 hereunder. GT USA agrees to indemnify, defend, and hold harmless DSPC and any property of 
2406 DSPC from any liability (including reasonable attorneys' fees) or claim arising by, through any 
2407 party making any such claim. 

2408 Section 21.12 No Waiver 

2409 No waiver hereunder by any Party of any breach hereunder shall be deemed a waiver of 
2410 any other or subsequent breach. 

2411 Section 21.13 Expenses 

2412 Except as expressly provided herein, each Party shall pay its own expenses incurred in 
2413 connection with this Agreement and the transactions contemplated hereby. 

2414 Section 21.14 Time of Essence 

241 5 Time is of the essence in the performance of and the compliance with each of the 
2416 provisions and conditions of this Agreement. All times provided in this Agreement for the 
2417 performance of any act shall be strictly construed. 

2418 Section 21 .15 Severability 

2419 Should any provision in this Agreement be illegal or not enforceable, it shall be 
2420 considered separate and severable from this Agreement and the remaining provisions shall 
2421 remain in force and be binding upon the parties as though the said provision had never been 
2422 included. 

2423 Section 21.16 DSPC-GT USA Relationship 

2424 (a) Nothing contained in this Agreement, nor in any acts of the parties, 
2425 shall be deemed to create a partnership or joint venture or similar agreement or like 
2426 arrangement between the parties. 

2427 (b) DSPC and GT USA acknowledge their intent that this Agreement does 
2428 not delegate to GT USA any governmental powers or duties vested in DSPC. 

2429 Section 21.17 Sale of Premises by DSPC 

2430 DSPC may sell or transfer all, but not less than all of the Premises, subject to the 
2431 limitations in this Section. In the event DSPC sells or transfers all of the Premises and as a part 
2432 of a transaction to assign its interest in and to this Agreement, and provided such buyer, 
2433 transferee or assignee agrees to perform as lessor under this Agreement, then from and after the 
2434 effective date of such sale, assignment, or transfer, DSPC has no further liability under this 
2435 Agreement to GT USA except as to matters of liability which accrued and are unsatisfied as of 
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2436 such effective date, it being intended that the covenants and obligations contained in this 
2437 Agreement on the part ofDSPC be binding on DSPC and its successors and assigns only during 
2438 and in respect of their respective successive periods of ownership of the fee. DSPC shall be 
2439 required to obtain any Leasehold Mortgagee's consent and GT USA's consent, which consent 
2440 shall only be withheld on commercially reasonable grounds, for any sale, transfer or assignment 
2441 of this Agreement to any independent third party. GT USA's and Leasehold Mortgagee's 
2442 consent requirements hereunder expressly excludes any transfer, sale or assignment to the State 
2443 of Delaware or any agency of the State ofDelaware. 

2444 Section 21.18 No Right to Holdover 

2445 GT USA shall have no right to remain in possession of all or any part of the Premises 
2446 after the earlier of the Termination Date or Expiration Date. GT USA shall have no right to 
2447 holdover and no tenancy shall be created by implication or law. However, if GT USA fails to 
2448 vacate and surrender possession of the Premises on or prior to the Termination Date or the 
2449 Expiration Date, GT USA shall pay DSPC 200% of the average quarterly Concession Fee paid 
2450 by GT USA over the eight (8) quarters prior to the Termination Date or the Expiration Date, for 
2451 each quarter after the Termination Date or the Expiration Date that GT USA fails to surrender 
2452 possession to DSPC, always subject to all fees being increased at the sole discretion ofDSPC at 
2453 any time during the holding over period and upon notice to GT USA. DSPC's receipt and 
2454 acceptance of such Concession Fee as adjusted in this Section 21.17 shall not be construed as 
2455 DSPC's consent to any holding over by GT USA. GT USA hereby agrees to indemnify and hold 
2456 harmless DSPC from and against any and all Losses incurred by DSPC as a result of GT USA 
2457 remaining in possession of all or any part of the Premises after the Termination Date or the 
2458 Expiration Date. GT USA shall not interpose any counterclaim in any summary or other 
2459 proceeding based on holding over by GT USA. Except as provided in this Section 21.17, all 
2460 other terms and conditions of this Agreement shall apply during any period of holding over by 
2461 GTUSA. 

2462 Section 21.19 Costs 

2463 To the extent this Agreement contemplates any costs to be reimbursed or offset by either 
2464 Party, such costs shall be the actual and reasonable costs incurred by the other Party. 

2465 Section 21.20 Intellectual Property 

2466 GT USA's intellectual property rights of any nature anywhere in the world whether 
2467 registered, registerable or otherwise and all computer systems, including all hardware and 
2468 software, that are incorporated into the Port facilities shall remain in the ownership of GT USA. 
2469 Notwithstanding the foregoing, upon the earlier of the expiration or termination of this 
2470 Agreement, GT USA agrees to provide or cause a third party to provide DSPC with a perpetual 
2471 royalty free license for the intellectual property in use at the Port facilities to enable DSPC to 
2472 continue operating the Port facilities in the manner they were operated in the five (5) years prior 
2473 to the expiration or earlier termination of this Agreement. 

2474 Section 21.21 Community Relations 

2475 GT USA shall assist DSPC and the State of Delaware in developing positive community 
2476 relations with regard to this Agreement and GT USA's operation of the Premises. GT USA shall 
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2477 make best effort to enter into a community benefits agreement, setting forth the range of 
2478 community benefits this Agreement will provide and any impact mitigations that may be 
2479 undertaken to avoid displacement of long-time communities living in close proximity to the 
2480 Premises. 

2481 Section 21.22 Consents and Cooperation 

2482 Unless expressly provided herein, any cooperation, consent or approval required shall not 
2483 be umeasonably withheld, conditioned, delayed or conditioned. 

2484 Section 21.23 Confidentiality 

2485 To the extent, if any, not otherwise required by Law with respect to either or both DSPC 
2486 and GT USA, and being particularly cognizant of both the publication by FMC of agreements 
2487 like this one after being filed with the FMC, and DSPC being a public agency subject to 
2488 extensive disclosure obligations under laws of the State of Delaware regarding agreements like 
2489 this one as public records, neither DSPC nor GT USA shall during the Term (except in the 
2490 proper performance of its obligations hereunder) or at any time after the Expiration Date or 
2491 Termination Date, disclose to any person the terms of this Agreement, or use for any purpose any 
2492 information which is marked private and/or confidential when received by a party, or which 
2493 relates to the other party and/or the terms of this Agreement, and/or by its nature is reasonably 
2494 ascertainable as being private and/or confidential. The foregoing restrictions shall not apply to 
2495 any disclosure made with the prior written consent of either GT USA or DSPC, whichever is the 
2496 non-disclosing party, or which was already known by the recipient party prior to disclosure by 
2497 the disclosing party, or which is, or comes to be, in the public domain without fault of the 
2498 recipient party, or which is disclosed by the recipient party to its professional advisers, or 
2499 financial institutions or their representatives, or as required by Law or by the rules or regulations 
2500 of any Governmental Authority having jurisdiction over DSPC, GT USA or the subject matter of 
2501 this Agreement or any part hereof Notwithstanding the foregoing, DSPC and GT USA shall 
2502 cooperate on making public announcement of this Agreement on the Effective Date. 

2503 Section 21.24 Rights and Remedies 

2504 All rights and remedies of the Parties contained in this Agreement shall be cumulative 
2505 and not alternative. 

2506 Section 21.25 Qualification to do Business in Delaware 

2507 At all times during the Term GT USA agrees to be and continue to be legally qualified to 
2508 do business in the State of Delaware. 

2509 Section 21.26 Authority 

2510 Each individual executing this Agreement on behalf of a party represents and warrants 
2511 that he or she is duly authorized to execute and deliver this Agreement on behalf of such party. 

2512 Section 21.27 Waiver of J ury Trial; Counterclaim 

2513 DSPC AND GT USA HEREBY MUTUALLY WAIVE ANY AND ALL RlGHTS 
2514 WHICH EITHER MAY HAVE TO REQUEST A JURY TRIAL IN ANY ACTION, 
2515 PROCEEDING, OR COUNTERCLAIM (EXCEPT FOR THOSE INVOLVING PERSONAL 
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2516 INJURY OR PROPERTY DAMAGE) ARISING OUT OF THIS AGREEMENT OR GT USA'S 
2517 USE OR OCCUPANCY OF OR RIGHT TO USE OR OCCUPY THE PREMISES. 

2518 Section 21.28 GT USA to Provide Information to DSPC 

2519 (a) Upon request by DSPC, after the Commencement Date, GT USA shall 
2520 provide, at GT USA's expense, to DSPC any information or documentation that DSPC 
2521 requests from GT USA reasonably relating in any way to this Agreement, including without 
2522 limitation, information to support any claim of force majeure, evidence of payment of taxes 
2523 and utilities, and all documents that GT USA is to prepare and maintain under ARTICLE 16 
2524 of this Agreement. 

2525 (b) GT USA must provide DSPC upon the Commencement Date, and 
2526 thereafter if requested by DSPC or if such information or documentation changes, the 
2527 following relating to the safety and security of the Premises: (i) a copy of GT USA safety 
2528 and emergency management plans, (ii) a point of contact for safety and security matters, and 
2529 (iii) the name and telephone number of each representative of GT USA to be contacted in 
2530 case of an emergency. 

2531 (c) GT USA must submit to DSPC upon the Commencement Date, a 
2532 disaster preparedness plan in form and substance acceptable to DSPC, and must update the 
2533 plan on a periodic basis at DSPC's request upon reasonable written notice. A representative 
2534 of GT USA must attend each disaster preparedness meeting called by DSPC during the Term 
2535 ofthis Agreement. 

2536 Section 21.29 TIGER Grant Requia·ed Lan2Uage 

2537 GT USA, as a part of the consideration hereof, does hereby covenant and agree as a 
2538 covenant running with the land that in the event facilities are constructed, maintained, or 
2539 otherwise operated on the Premises described in this Agreement for a purpose for which a U.S. 
2540 Department of Transportation activity, facility, or program is extended or for another purpose 
2541 involving the provision of similar services or benefits, GT USA will maintain and operate such 
2542 facilities and services in compliance with all requirements imposed by the Acts and Regulations 
2543 (as may be amended) such that no person on the grounds of race, color, or national origin, will be 
2544 excluded from participation in, denied the benefits of, or be otherwise subjected to 
2545 discrimination in the use of said facilities. 

2546 
2547 Section 21.30 Further Acts 

2548 Each of the Parties hereto shall perform such further acts and execute such further 
2549 agreements as may be required from time-to-time to give proper effect to the intent of this 
2550 Agreement. 

2551 ARTICLE 22 
2552 DEFINED TERMS 

2553 Section 22.1 Definitions 
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2554 As used in this Agreement, the following terms have the following meanings: 

2555 "120% Threshold" has the meaning specified in Section 16.2(b). 

2556 "AAA" has the meaning specified in Section 17.9(c)(iv). 

2557 "Acquisition Agreement" means that certain Acquisition Agreement between 
2558 DSPC and the City of Wilmington dated as of September 1, 1995, as amended from time to time. 

2559 "Additional Fees" has the meaning specified in Section 4.6. 

2560 "Afftliate" means, with respect to GT USA, an entity that directly or indirectly 
2561 controls, is controlled by, or is under common control with GT USA, whether through share 
2562 ownership, a trust, a contract or otherwise of an Equity Participant. 

2563 "After-Acquired Assets" has the meaning specified in Section 2.8. 

2564 "Agreement" has the meaning specified in the Preamble. 

2565 "Assets" has the meaning specified in Section 2.8. 

2566 "Assign" or "Assignment" have the meanings specified in Section 5.1 (a). 

2567 "Assigned Contracts" means each contract identified in APPENDIX 2-4 
2568 attached hereto. 

2569 "Assignee" has the meaning specified in Section 5.2. 

2570 "Basic Conditions" has the meaning specified in Section 6.4(b). 

2571 "Beazley Insurance Policy" means the pollution liability insurance naming 
2572 DSPC as the insured with policy number W1DE02170 101 and a policy period through 27 
2573 February 2027. 

2574 "Boxwood" means the Boxwood Road site commonly referred to as Tax Parcel 
2575 Nos. 07-042.10-055 and 07-042.20-010 located at 801 Boxwood Road, Wilmington, DE 19804, 
2576 which is a logistics facility owned as of the date hereof by Boxwood Industrial Park, LLC, a 
2577 subsidiary of Harvey Hanna & Associates, Inc. 

2578 "Bulk Handling Permits" shall have the meaning set forth in Appendix 2(g)(iv). 

2579 "Business Day" means any day other than a Saturday, a Sunday, or a day on 
2580 which commercial banks in Wilmington, Delaware are required or authorized to be closed. 

2581 "Buy-Out Value" has the meaning specified in Section 17.9(c). 

2582 "Casualty Costs" means the estimated or actual costs of repairs, alterations, 
2583 Restorations, replacement and rebuilding. 
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2584 "Casualty Event" means fire or other casualty of any kind or nature (including 
2585 any casualty for which insurance was not obtained or obtainable, but excluding a casualty caused 
2586 by a nuclear, chemical, biological or radioactive event), ordinary or extraordinary, foreseen or 
2587 unforeseen. 

2588 "Casualty Extension" bas the meaning specified in Section 7.5. 

2589 "Casualty Restoration Funds" has the meaning specified in Section 7.2(c). 

2590 "CFIUS" has the meaning specified in Section 1.2(b ). 

2591 "CFIUS Approval" has the meaning specified in Section 1.2(b). 

2592 "CFIUS Notice" has the meaning specified in Section 1.2(b). 

2593 "Change of Control" means, with respect to GT USA, whether accomplished 
2594 through a single transaction or a series of related or unrelated transactions and whether 
2595 accomplished directly or indirectly, any of: 

2596 (i) a change in ownership, as compared to the ownership as of the 
2597 Execution Date of this Agreement, so that 50% or more of the direct or indirect voting or 
2598 economic interests in GT USA are transferred to another entity or group of entities acting in 
2599 concert; 

2600 (ii) the power directly or indirectly to direct or cause the direction of 
2601 management, operations, controls and policy of GT USA, whether through ownership of voting 
2602 securities, by contract, management agreement, or common directors, officers or trustees or 
2603 otherwise, is transferred to another entity or group of entities acting in concert; or 

2604 (iii) the merger, consolidation, amalgamation or business combination 
2605 of GT USA, in circumstances where GT USA is not the surviving corporation, or sale of 
2606 substantially all of the assets of such entity. 

2607 For purposes of this definition of "Change of Control", "indirect" includes any 
2608 Change of Control of GT Americas. 

2609 "City of Wilmington" means the City of Wilmington, New Castle County, 
2610 Delaware. 

2611 "Closing" means the closing of the Commencement on the Commencement Date 
2612 at the offices of Morris, Nichols, Arsht & Tunnell LLP, 1201 N. Market Street, Wilmington, 
2613 Delaware 19801. 

2614 "Commencement" has the meaning specified in Section 2.1. 

2615 "Commencement Conditions" means GT USA Commencement Conditions and 
2616 the DSPC Commencement Conditions. 
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2617 "Commencement Date" has the meaning specified in Section 2.1. 

2618 "Concession Fee" has the meaning specified in Section 4.3(c). 

2619 "Concession Fee Differential" means the difference between the actual 
2620 Concession Fee owed by GT USA in any calendar year less the Minimum Annual Concession 
2621 Fee. 

2622 "Contract Closure Environmental Activities" means any and all acttvtttes 
2623 required to be taken pursuant to ARTICLE 17, and applicable Environmental Law in order to 
2624 complete all Response Actions for GT USA Contamination in compliance with all applicable 
2625 Environmental Law. 

2626 "Day" means a calendar day unless otherwise specified. 

2627 "DNREC' means the Department of Natural Resources and Environmental 
2628 Control of the State of Delaware. 

2629 "Dollars" means United States dollars. 

2630 "DSPC" has the meanirtg specified irt the Preamble. 

2631 "DSPC Books and Records" has the mearung specified in Section 2.11(a). 

2632 "DSPC Commencement Conditions" has the meaning specified m 
2633 APPENDIX 2(b ). 

2634 "DSPC Default" has the meanirtg specified in Section 10.6. 

2635 "DSPC Tariff' means DSPC Terminal Tariff Agreement issued February 17, 
2636 2012, as amended from time to time. 

2637 "DSPC's Objection Notice" has the meaning specified in Section 17 .4(b ). 

2638 "Edgemoor" means those certain tracts of land commonly referred to as Tax 
2639 Parcel No. 06-153.00-006 and Tax Parcel No. 06-153.00-003 and conveyed to DSPC pursuant to 
2640 that certain Deed recorded in the Office of the Recorder of Deeds in and for New Castle County, 
2641 Delaware as Instrument No. 20170227-0010347 on February 27, 2017. 

2642 "Environmental Laws" means all Laws issued by any Governmental Authority, 
2643 including, but not limited to, those so defined in or regulated w1der any of the following: I 5 U.S. 
2644 Code Section 2601, et seq. (the Toxic Substances Control Act); 33 U.S. Code Section 1251, et 
2645 seq. (the Federal Water Pollution Control Act); 42 U.S. Code Section 6901, et seq. (the Resource 
2646 Conservation and Recovery Act); 42 U.S. Code Section 7401, et seq. (the Clean Air Act); 42 
2647 U.S. Code Section 9601, et seq. (the Comprehensive Environmental Response, Compensation 
2648 and Liability Act); 49 U.S. Code Section 1801, et seq. (the Hazardous Materials Transportation 
2649 Act); the Delaware Underground Storage Tank Act, 7 Del.~- § 7401 et seq., the Delaware 
2650 Hazardous Substance Cleanup Act, 7 Del. C. §§ 9101 et seq., the Delaware Hazardous Waste 
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2651 Management Act, 7 Del. C. §§ 6302 et seq. and similar state and local laws and local fire codes; 
2652 the regulations adopted and promulgated pursuant to such statutes, including any regulations 
2653 adopted pursuant to such statutes after the Execution Date, as well as any subsequently enacted 
2654 federal, Delaware, local or maritime law, statute, ordinance, rule, regulation, program, plan, 
2655 resolution, policy, program, permit, order, or other directive issued by any Governmental 
2656 Authority as may be modified, amended or reissued, in any way relating to or regulating the 
2657 Permitted Operations with regard to: 

2658 (i) hwnan health, safety and industrial hygiene related to Toxic 
2659 Materials; 

2660 (ii) the environment, including natural resources, pollution or 
2661 contamination of the air, soil, sediment, soil gas, surface water, groundwater, structures, and 
2662 subsurface structures including utility vaults, corridors or conduits, or noise or light pollution; 

2663 (iii) toxic Materials, including, without limitation, the handling, use, 
2664 storage, accumulation, transportation, generation, spillage, migration, discharge, release, 
2665 treatment or disposal or any Toxic Materials, or Response Actions associated with same; or 

2666 (iv) global warming or generation of greenhouse gases. 

2667 "Environmental Remediation" means the investigation, testing, feasibility 
2668 study, risk assessment, treatment, removal, disposal, reuse, handling, transport, clean up, 
2669 remediation, containment, capping, encapsulating, mitigation, or monitoring of Hazardous 
2670 Materials. 

2671 "Equity Participant" means, with respect to GT USA, any person or entity that 
2672 holds any partnership interest, membership interest, capital stock or other ownership interest in 
2673 GTUSA. 

2674 "Escrow Agent" means an escrow agent designated by GT USA and approved by 
2675 DSPC. 

2676 "Estimated Reinstatement Costs" means GT USA's estimate of the costs of 
2677 carrying out the Reinstatement Work. 

2678 "Execution Date" has the meanmg specified m the introduction to this 
2679 Agreement. 

2680 "Existing Conditions" has the meaning specified in Section 16.2. 

2681 "Existing Port" has the meaning specified in the Recitals. 

2682 "Expiration Date" has the meaning specified in Section 2.2. 

2683 "Fees and Charges" has the meaning specified in Section 4.7. 

2684 "FMC" has the meaning specified in Section 1.2. 
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2685 "FMC Condition" bas the meaning set forth in APPENDIX 2. 

2686 "FMC Filing" bas the meaning specified in Section 1.2(a). 

2687 "Force Majeure Event" has the meaning specified in Section 8.1. 

2688 "General Permit'' means DNRECs existing General NPDES Permit for storm 
2689 water discharge and any subsequently issued General Permits. 

2690 "Governmental Authority" means any court, federal, state, or local government, 
2691 department, commission, board, bureau, agency or other regulatory, administrative, 
2692 governmental or quasi-governmental authority. 

2693 "GT Americas" means GT Americas Corp., a Delaware corporation, and wholly-
2694 owned subsidiary of GT International Limited FZC, a limited company organized in the 
2695 Hamriyah Free Zone in the United Arab Emirates. 

2696 "GT USA" has the meaning specified in the Preamble. 

2697 "GT USA Commencement Conditions" has the meanmg specified in 
2698 APPENDIX 2(a). 

2699 "GT USA Contamination" means the Hazardous Materials Contamination on, 
2700 under, or migrating from the Premises that: (i) was caused, permitted or authorized by GT USA 
2701 or by any of its representatives after the Commencement Date; or (ii) was caused, permitted or 
2702 authorized on the Premises by any third party during the Term. 

2703 "GT USA Contractors" mean all contractors, major suppliers, architects, 
2704 engineers, consultants, and all subcontractors and major suppliers thereto, and any others that 
2705 may perform work or services related to the proposed Leasehold Improvements. 

2706 "GT USA Default" has the meaning specified in Section 1 0.1 . 

2707 "GT USA Responsibl.e Persons" has the meaning specified in Section 15.1. 

2708 "Gulftainer" means Gulftainer Company Limited, a United Arab Emirates 
2709 limited company, and GT International Limited FZC, a limited company organized in the 
2710 Hamriyah Free Zone in the United Arab Emirates. 

27 11 "Handback" has the meaning specified in Section 17.2(a). 

2712 "Handback Date" has the meaning specified in Section 17.2(a). 

2713 "Handback Engineer" has the meaning specified in Section 17.3(a). 

2714 "Handback Engineer Selection Date" has the meaning specified m 
2715 Section 17.3(a). 
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2716 "Handback Guaranty" means a letter of credit covering one hundred percent 
2717 (100%) of the agreed upon Estimated Reinstatement Costs valid for a period of ninety (90) days 
2718 after the Handback Date (provided the letter of credit shall be renewed no later than ten ( 1 0) days 
2719 prior to its termination if the Reinstatement Work is not completed by the termination date, as 
2720 determined by DSPC's Handback Engineer or, if applicable, the Independent Engineer). 

2721 "Handback Plan" has the meaning specified in Section 17 .3(b ). 

2722 "Hazardous Materials" means any flammables, explosives, radioactive 
2723 materials, hazardous waste, petroleum products or other hydrocarbons, chemicals, toxic 
2724 substances or related materials, including all substances regulated under or defmed as "hazardous 
2725 substances," "hazardous materials," "toxic substances" or "solid wastes" in the Comprehensive 
2726 Environmental Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. Sec. 
2727 9601, et ~; the Hazardous Materials Transportation Act, 49 U.S.C. Sec. 1801, et seq.; the 
2728 Resources Conservation and Recovery Act, 42 U.S.C. Sec. 6901, et seq.; the Toxic Substance 
2729 Control Act, as amended, 15 U.S.C. Sec. 2601 et seq.; DSPC's Tariff; Delaware Code 
2730 Annotated, Title 7 or any other Environmental Law. 

2731 "Hazardous Materials Contamination" means the presence, release or 
2732 threatened release of Hazardous Materials. 

2733 
2734 
2735 
2736 

2737 "Independent Appraiser" means an independent third party appraiser that is 
2738 nationally recognized in appraising such assets and that is mutually acceptable to GT USA and 
2739 DSPC. 

2740 "Independent Engineer" means an independent third party engineer that is 
2741 nationally recognized in such engineering work and that is mutually acceptable to GT USA and 
2742 DSPC. 

2743 "Index" means the Consumer Price Index for "All Items" shown on the Average 
2744 for "Urban Wage Earners and Clerical Workers" as promulgated by the Bureau of Labor 
2745 Statistics of the U.S. Department of Labor for the metropolitan region of Philadelphia, 
2746 Pennsylvania, Camden, New Jersey, and Wilmington, Delaware using the year 1982 - 1984 as a 
2747 base of 100 (Series ID: CWURS12BSAO). In the event that a substantial change is made in the 
2748 method by which such Consumer Price Index is determined, then for purposes of this paragraph, 
2749 the Index shall be adjusted to the figure that would have resulted had no change occurred in the 
2750 manner of determining the Consumer Price Index. In the event that such Consumer Price Index 
2751 (or a successor or substitute index) is not available, a reliable governmental or other nonpartisan 
2752 publication evaluating the information theretofore used in determining the Consumer Price Index 
2753 shall be used in lieu of the Consumer Price Index. 

2754 "Industry Standard Costs" means the average cost, based on two (2) estimates 
2755 from reputable, insured Environmental Remediation contractors licensed in the Delaware, 
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2756 Pennsylvania or New Jersey area for similar work at a similarly situated but non-environmentally 
2757 impaired location. DSPC and GT USA shall each select one of the contractors to provide an 
2758 estimate; provided, further, that neither party shall obtain an estimate from any environmental 
2759 consultant or contractor currently under contract with such party. 

2760 "Initial Capital Expenditure Obligation" has the meanmg specified m 
2761 Section 4.9(c). 

2762 "Initial Inspection Report" bas the meaning specified in Section 17 .3(b ). 

2763 "Initial Payment" bas the meaning specified in Section 4.1. 

2764 "Initial Warehouse Capital Expenditure" has the meaning specified m 
2765 Section 4.9( d). 

2766 "Insolvency" or "Insolvent" means, with respect to any person, any of the 
2767 following on the part of such person: (i) an assignment for the benefit of creditors; (ii) the filing 
2768 of a voluntary petition in bankruptcy; (iii) an adjudication by a court of competent jurisdiction 
2769 that such person is bankrupt; (iv) the appointment of a receiver for the properties of such person; 
2770 (v) the filing of an involuntary petition of bankruptcy and failure of to secure a dismissal of the 
2771 petition within ninety (90) days after the filing; or (vi) the attachment of or the execution on such 
2772 person's leasehold interest hereunder as a result of any lien, encumbrance or judgment created, 
2773 incurred or suffered by any such person and such attachment or execution has not been secured, 
2774 removed, vacated, discharged, stayed by court, bonding or otherwise, within sixty (60) days. 

2775 "Law" means any order, writ, injunction, decree, judgment, law, ordinance, 
2776 decision, principle of common law, ruling that has the force of law, statute, code, rule or 
2777 regulation of any Governmental Authority . 

2778 "Leasehold Estate" has the meaning specified in Section 18.4(d). 

2779 "Leasehold Improvements" means all permanent buildings, structures, major 
2780 alterations or capital improvements, including the installation, construction, extension, erection, 
2 781 or major repair of any fixtures, buildings or structure on the Premises (other than the Assets), and 
2782 all substitutions or replacements thereof or to existing improvements on the Premises, both 
2783 interior and exterior, structural and non-structural, in each case made by GT USA. 

2784 "Leasehold Mortgagee" has the meaning specified in Section 18.2. 

2785 "Letter of Credit" has the meaning specified in ARTICLE 14. 

2786 "Loss" means, with respect to any person, any loss, liability, damage, penalty, 
2787 charge or out-of-pocket and docmnented cost or expense actually suffered or incurred by such 
2788 person (including reasonable attorneys' fees). Loss shall exclude punitive damages. 

2789 "Material Adverse Impact" means any event, change, circumstance, effect or 
2790 other matter that has, or could reasonably be expected to have, either individually or in the 
2791 aggregate with all other events, changes, circumstances, effects or other matters, with or without 
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2792 notice, lapse of time or both, a material adverse effect on (a) the business, assets, liabilities, 
2793 properties, condition (financial or otherwise), operating results, operations or prospects of the 
2794 Premises, or (b) the ability ofDSPC or GT USA to perform its obligations under this Agreement. 

2795 "Material Damage or Destruction" means a material casualty loss, destruction 
2796 or damage to any part of the Premises or Original Assets (other than wear and tear, Toxic 
2797 Materials and other matters relating to the environment) that did not exist as of the date of the 
2798 pre-occupancy inspection described in Section 2.3(d), has not been substantially repaired in a 
2799 good and workmanlike manner before the Commencement Date, and will adversely affect the 
2800 Permitted Operations taken as a whole; provided, however, that no effect arising out of or in 
280 I connection with, or resulting from, any of the following shall be deemed, either alone or in 
2802 combination, to constitute or contribute to a Material Damage or Destruction: (a) any condition 
2803 in, on or under the Premises that GT USA has actual knowledge as of the date of the Pre-
2804 Occupancy Report; or (b) any loss, destruction, or damage caused by the negligence, intentional 
2805 misconduct or bad faith of GT USA or its representatives. 

2806 "Minimum Annual Concession Fee" has the meaning specified in Section 4.4. 

2807 "Minimum Annual Volume Guarantee" has the meaning specified in 
2808 Section 4.5(a). 

2809 "Minimum Condition" means the condition necessary to substantially satisfy the 
281 0 Basic Condition and have the operational capacity to handle (i) the same types of services that 
2811 have been provided upon the Premises for the prior five ( 5) years from the date of termination, 
2812 (ii) a TEU and short ton volume equal to or greater than GT USA's average annual TEU and 
2813 short ton volume over the similar prior five (5) years but in no event less than the Minimum 
2814 Annual Volume Guarantee then in effect and (iii) be in a reasonably similar environmental 
2815 condition existing as of the Commencement Date. The Minimum Condition shall further mean 
2816 the continued employment of operational and administrative level support personnel to manage 
2817 the then current operations at the Port. 

2818 "Minimum Volume" has the meaning specified in Section 4.5(a). 

2819 "Minimum Warehouse Capital Obligation" has the meaning specified m 
2820 Section 4.9(d). 

2821 "MLW" means mean low water. 

2822 "Mortgage" has the meaning specified in Section 18.2. 

2823 "Mutual Environmental Review" has the meaning specified in Section 16.2. 

2824 "NFPA" means the National Fire Protection Association. 

2825 "NPDES" means the National Pollution Discharge Elimination System. 

2826 "Non-Curable Default" has the meaning specified in Section 18.4( d). 
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2827 "Non-Development Related Existing Conditions" shall mean Existing 
2828 Conditions which require a response, whether investigation, testing, feasibility study, risk 
2829 assessment, treatment, removal, disposal, reuse, handling, transport, clean up, remediation, 
2830 containment, capping, encapsulating, mitigation, or monitoring that were not triggered by, 
2831 arising out of or exacerbated by any actions of GT USA or its employees, agents or contractors 
2832 in connection with the possession, operation and development of the Premises. 

2833 "O&M Dredging" means ongoing maintenance and operation dredging. 

2834 "Offsetable Amounts" has the meaning specified in Section 4.7(b). 

2835 "OpCo" has the meaning specified in Section 5.4(a). 

2836 "Operating Revenues" has the meaning specified in Section 2.5. 

2837 "Original Assets" has the meaning specified in Section 2.7. 

2838 "Outside Construction Date" has the meaning specified in Section 4.9(b ). 

2839 "Partial Taking Event'' has the meaning specified in Section 12.1(b). 

2840 "Party" or "Parties" has the meaning specified in the Preamble. 

2841 "Party-Appointed Appraiser" has the meaning specified in Section l7.9(c)(ii). 

2842 "Permitted Liens" means those matters set forth in APPENDIX 11. 

2843 "Permitted Operations" has the meaning specified in Section 3.1. 

2844 "person" means any natural person, corporation, limited liability company, 
2845 general partnership, limited partnership, proprietorship, other business organization, trust, union, 
2846 association or Governmental Authority. 

2847 "Pigeon Point Option" has the meaning specified in Section 2.6(a). 

2848 "Pigeon Point Property" means the real property described in APPENDIX 5. 

2849 "Port" has the meaning specified in the Recitals. 

2850 "Pre-Occupancy Report" means the written report prepared or caused to be 
2851 prepared by GT USA based upon the results of the pre-occupancy inspection and subject to the 
2852 approval ofDSPC, which shall not be unreasonably withheld. 

2853 "Premises" has the meaning specified in Section 2.2. 

2854 "Prime Rate" means the prime rate of interest as reported in The Wall Street 
2855 .JournaL. 
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2856 "Project Dredge" means the initial dredging required for the conversion of 
2857 Edgemoor to an operational and fully-functional container handling terminal. 

2858 "Reasonable Prudent Operator" means a person seeking in good faith to 
2859 perform its contractual obligations and, in so doing and in the general conduct of its undertaking, 
2860 exercising that degree of skill, diligence, prudence and foresight which would reasonably and 
2861 ordinarily be expected from a skilled and experienced operator engaged in the same type of 
2862 undertaking under the same or similar circumstances and conditions. 

2863 "Reinstatement Costs" has the meaning specified in Section 17.4(c). 

2864 "Reinstatement Plan" has the meaning specified in Section 17.4(a). 

2865 "Reinstatement Schedule" has the meaning specified in Section 17.4(a)(ii). 

2866 "Reinstatement Wo1·k" has the meaning specified in Section 17.3(b). 

2867 "Release" means any release, spill, discharge, disposal , leak, leaching, migration 
2868 or dispersal of Hazardous Materials. 

2869 "Response Action" means the investigation, testing, feasibility study, risk 
2870 assessment, treatment, removal, disposal, reuse, handling, transport, clean up, remediation, 
2871 containment, capping, encapsulating, mitigation, or monitoring of Hazardous Materials or any 
2872 Release; the preparation and implementation of any health and safety plans, operations and 
2873 maintenance plans or any other plans related to a Release; the demolition, reconstruction or 
2874 construction of any subsurface or surface structures to implement the Response Action; and the 
2875 Restoration of the Premises after the completion of the Response Action whether required by 
2876 Environmental Law or this Agreement. 

2877 "Restoration," "Restoring" or "Restore'' has the meanmg specified m 
2878 Section 7 .1 . 

2879 "Riveredge" means the property located just to the south of the Delaware 
2880 Memorial Bridge on the Delaware River commonly referred to as Tax Parcel No. 21-022.00-002 
2881 and currently owned by Parkway Gravel, Inc. 

2882 "Settlement Statement" means the statement agreed to by GT USA and DSPC 
2883 reflecting all payments and transfer of funds at the Closing issued by Morris, Nichols, Arsht & 
2884 Tunnell LLP, through its trust account. 

2885 "Shipping Act" has the meaning specified in Section 1.2. 

2886 "Standard of Care" has the mearung specified in Section 3.2. 

2887 "State" means and includes, in its broadest sense, the State of Delaware, all of its 
2888 officials, officers, directors, executives, administrators, agents, members and employees. 

2889 "Supplemental CapEx'' has the meaning specified in Section 2.3(e). 
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2890 "Taking Event" has the meaning specified in Section 12.1 (a). 

2891 "Taking Restoration Funds" has the meaning specified in Section 12.I(b). 

2892 ·'Target Closing Date" has the meaning specified in Section 2.1. 

2893 "Term" has the meaning specified in Section 2.2. 

2894 "Termination Date" has the meaning specified in Section 2.2. 

2895 "TEU" means the measurement standards customarily employed by United States 
2896 ports for computing intermodal container traffic in 20-foot equivalent units, with 40-foot 
2897 containers counted as two (2) TEU, or the pro rata equivalents thereof. 

2898 "Total Capital Expenditure Obligation" has the mearung specified m 
2899 Section 4.9(a). 

2900 "Toxic Materials" means: (a) substances that are toxic, corrosive, inflammable or 
290 I reactive; (b) petroleum products, crude oil (or any fraction thereof) and their derivatives; (c) 
2902 explosives, asbestos, radioactive materials, hazardous wastes, sewage, infectious substances, 
2903 toxic substances or related hazardous materials; (d) air pollutants, noxious fumes, vapors, soot, 
2904 smoke or other airborne contaminants; and (e) substances which now or in the future are defined 
2905 by Environmental Laws as "hazardous substances," "hazardous materials," "hazardous wastes," 
2906 "pollutants," "contaminants," "reproductive toxins," "carcinogens" or "toxic substances," or 
2907 regulated under applicable Environmental Laws. 

2908 "Transaction Documents" has the meaning specified in APPENDIX 2(g)(ii). 

2909 "USDA" means the United States Department of Agriculture. 

2910 "USEPA" means the United States Environmental Protection Agency. 

2911 "VCP Agreement" has the meaning specified in Section 16.8. 

2912 "Volume Schedule" has the meaning specified in Section 4.5(a). 

2913 "Wilmington South Disposal Area" means the real property known as the 
2914 Wilmington Harbor South Property or the Wilmington Harbor South Dredge Material Disposal 
2915 Site described in APPENDIX 6. 

2916 Section 22.2 Terms Generally 

2917 Words in the singular shall include the plural and vice versa, in each case, as the context 
2918 requires, (b) the term "hereof," "herein," and "herewith" and words of similar import shall, 
2919 unless otherwise stated, be construed to refer to this Agreement and not to any particular 
2920 provision of this Agreement, and Article, Section, paragraph and Appendix references are to the 
2921 Articles, Sections, paragraphs and Appendices to this Agreement unless otherwise specified and 
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2922 (c) the word "including" and words of similar import when used in this Agreement shall mean 
2923 "including, without Limitation," unless otherwise specified. 

2924 [Signature Pages Follow] 

2925 
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2926 IN WITNESS WHEREOF, DSPC and GT USA have caused this Agreement to be 
2927 executed as of the day and year first above written. 

2928 

DIAMOND STATE PORT CORPORATION 

2929 STATE OF DELAWARE ) 
2930 ) ss. 
2931 COUNTY OF NEW CASTLE ) 

2932 
2933 
2934 
2935 
2936 
2937 

2938 

2939 
2940 

2941 

2942 

1 HEREBY CERTIFY that on this \~fV.. day of ~I . 20 18, 
before me, a Notary Public in and for the State and County aforesaid, personally appeared 
Jeffrey W. Bullock, Chairperson of the Diamond State Port Corporation, known to me (or 
satisfactorily proven) to be the person whose name is subscribed to the foregoing and annexed 
instrument and acknowledged that said individual executed the same on behalf of Diamond State 
Port Corporation for the purposes therein contained. 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

KATHERINE H. BETTERL Y 
NOTARY PUBLIC 

STATE OF DELAWARE 
My Commission Expires July 28, 2021 

My Commission Expires: --------
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Notary Public 

[Notary Seal] 



(J .. iY\. 

GTUSA~l~ 

By:~ ~(SEAL) 
Peter Richards 
President & Director 

2943 STATEOFDELAWARE ) 
2944 ) ss. 
2945 COUNTY OF NEW CASTLE ) 

2946 
2947 
2948 
2949 
2950 
2951 

2952 

2953 
2954 

I HEREBY CERTIFY that on d1is 10'- day of ~£~ , 20 18, 
before me, a Notary Public in ru1d for the State and County afores 1d, personally appeared Peter 
Richards, President & Director of GT USA Wilmington, LLC known to me (or satisfactorily 
proven) to be the person whose name is subscribed to the foregoing and annexed instrument and 
acknowledged that said individual executed the same on behalf of GT USA Wilmington, LLC 
for the purposes therein contained. 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

Notary Public 

KATHERINE H. BETTERL Y 
NOTARY PUBLIC 

STATE OF DELAWARE 
My Commission Expires July 28, 2021 2955 My Commission Expires: _______________ ___ [Notary Seal] 

2956 
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FOR PURPOSES OF SECTIONS 3.3, 3.6, 
5.4(b), 14.1, 19.2(b) and 21.4 

Peter Richards 
Chief Executive Officer 

2957 STATE OF DELAWARE ) 
2958 ) ss. 
2959 COUNTY OF NEW CASTLE ) 

2960 I HEREBY CERTIFY that on this \&' ~ay of ~~ , 2018, 
2961 before me, a Notary Public in and for the State and County aforesaid, personally appeared Peter 
2962 Richards, Chief Executive Officer of GT Americas Corp. known to me (or satisfactorily proven) 
2963 to be the person whose name is subscribed to the foregoing and annexed instrument and 
2964 acknowledged that said individual executed the same on behalf of GT Americas Corp. for the 
2965 purposes therein contained. 

2966 IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

2967 
2968 

2969 

KATHERINE H. BETTERLY 
NOTARY PUBLIC 

STATE OF DELAWARE 
My Commission Expires July 28, 2021 

My Commission Expires: --------

2970 12062112.11 

80 

Notary Public 



2971 APPENDIX 1 

2972 PREMISES 

2973 Existing Port: 

297 4 Correctional and Confirmatory Deed recorded in the Office of the Recorder of Deeds in 
2975 and for New Castle County, Delaware as Instrument No. 20020726-0072228 on July 26, 
2976 2002 but excluding the Wilmington South Disposal Area and the Pigeon Point Property. 

2977 Edgemoor: 

2978 Deed recorded in the Office of the Recorder of Deeds in and for New Castle County, 
2979 Delaware as Instrument No. 20170227-001034 7 on February 27, 2017. 

2980 

2981 The Premises are also depicted in a drawing attached as APPENDIX 10. 

2982 
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2983 APPENDIX 2 

2984 CONDITIONS TO COMMENCEMENT 

2985 (a) GT USA Commencement Conditions. GT USA's obligation to proceed with 
2986 Commencement is conditioned entirely upon the occurrence of each and all of the following 
2987 conditions and events, each of which may be waived by GT USA as the case may be, in its sole 
2988 discretion but excluding such condition or event if the failure to satisfy it is due to the fault of 
2989 GT USA (collectively, the "GT USA Commencement Conditions"): 

2990 

2991 

(i) 

(ii) 

The FMC Filing shall have occurred (the "FMC Condition"). 

Receipt of CFIUS Approval. 

2992 (iii) Receipt of all required consents and assignment of all transferable permits 
2993 required for operation of the Existing Port and Edgemoor. 

2994 (iv) Receipt of all third-party consents listed on APPENDIX 12. 

2995 (v) GT USA shall have completed its due diligence on all environmental 
2996 matters relating to the Premises, including the Existing Conditions, and shall be satisfied, in its 
2997 reasonable discretion with such due diligence, that there are no facts or circumstances related to 
2998 environmental matters that would materially affect its ability to perform its obligations under this 
2999 Agreement; provided, however, that this condition precedent shall be automatically deemed 
3000 waived by GT USA if it is not satisfied by September 18, 2018. 

3001 (vi) All representations and warranties of DSPC herein shall be true and 
3002 correct in all material respects on and as of the Execution Date, on and as of the Commencement 
3003 Date. 

3004 (vii) DSPC shall not be in breach in any material respect of any covenant on its 
3005 part contained in this Agreement that is to be performed or complied with by DSPC as of the 
3006 Execution Date, as of the Commencement Date. 

3007 (viii) GT USA shall have obtained title insurance with standard industry 
3008 exceptions with respect to the Premises and DSPC's ownership thereof and exceptions for the 
3009 leasehold mortgages encumbering Tax Parcel No. 10-006.00-018 identified on APPENDIX 11 
301 0 hereto and any other recorded leasehold mortgages granted by any tenants at the Existing Port 
3011 that could not reasonably be expected to materially and adversely affect the ability ofGT USA to 
3012 obtain financing as contemplated by ARTICLE 18. 

3013 (ix) The Beazley Insurance Policy shall be in full force at the Commencement 
3014 Date. 

3015 (b) DSPC Commencement Conditions. DSPC's obligation to proceed with 
3016 Commencement is conditioned entirely upon the occurrence of each and all of the following 
3017 conditions and events, each of which may be waived by DSPC as the case may be, in its sole 
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30 18 discretion but excluding such condition or event if the failure to satisfy it is due to the fault of 
3019 DSPC (collectively, the "DSPC Commencement Conditions"): 

3020 

3021 

(i) 

(ii) 

Satisfaction of the FMC Condition. 

Receipt of CFIUS ApprovaL 

3022 (iii) Receipt of all required consents and assignment of all transferable pennits 
3023 required for operation of the Existing Port and Edgemoor. 

3024 (iv) GT USA shall have caused a joint pre-occupancy inspection of the 
3025 Premises to be conducted and GT USA shall cause the Pre-Occupancy Report to be prepared. 

3026 (v) All representations and warranties of GT USA herein shall be true and 
3027 correct in all material respects on and as of the Execution Date, on and as of the Commencement 
3028 Date. 

3029 (vi) GT USA shall have entered into contracts with the International 
3030 Longshoreman' s Association - Local 1694-1 and the International Brotherhood of Teamsters -
3031 Local326 effective as of the Commencement Date. 

3032 (vii) GT USA shall have delivered and DSPC reviewed and signed-off on 
3033 financials (audited, if available) of GT USA and GT Americas. 

3034 (viii) Receipt of all third-party consents listed on APPENDIX 12. 

3035 (ix) Consent by the City of Wilmington or satisfaction of the City of 
3036 Wilmington mortgages presently encumbering the Existing Port. 

3037 (x) Consent by the Delaware River and Bay Authority or repayment and 
3038 termination of that certain Lease between DSPC and the Delaware River and Bay Authority 
3039 dated as of March 1, 2005 (Warehouse H) and Operating Agreement between the Delaware 
3040 River and Bay Authority and DSPC dated March 1, 2005 (Warehouse H). 

3 041 (xi) GT USA shall not be in breach in any material respect of any covenant on 
3042 its part contained in this Agreement that is to be performed or complied with by DSPC as of the 
3043 Commencement Date. 

3044 (c) Agreement Grant; Joint Final Inspection; Delivery of Premises. One (l) 
3045 calendar day prior to the Commencement Date, GT USA and DSPC shall perform a joint on-site 
3046 final inspection of the Premises, and provided that there shall not have been a Material Damage 
3047 or Destruction, GT USA shall accept in writing the Premises in its then As-ls, Where-Is 
3048 condition subject to the terms of this Agreement; provided, that if Material Damage or 
3049 Destruction has not been repaired in a good and workmanlike manner before the Commencement 
3050 Date, then that shall constitute failure to deliver the Premises, which shall be subject to 
3051 APPENDIX 2(f)(B) below. 

3052 (d) Closing Deliverables. At Closing, the parties shall deliver the following: 
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3053 (i) At Closing, GT USA shall deliver to DSPC: 

3054 (A) The Initial Payment; 

3055 (B) The Letter of Credit; 

3056 (C) Proof of insurance as required by Article 13; 

3057 (D) Pre-Occupancy Report; 

3058 (E) A copy of GT USA safety and emergency management plans, a 
3059 point of contact for safety and security matters and the name and telephone number of each 
3060 representative of GT USA to be contacted in case of an emergency; 

3061 (F) A disaster preparedness plan in form and substance acceptable to 
3062 DSPC; 

3063 (G) Side letter, in a form reasonably acceptable to DSPC, signed by 
3064 Gulftainer Company Limited and GT International Limited FZC confirming their agreement to 
3065 comply with certain terms of this Agreement; 

3066 (H) GT USA's Legal Opinion, substantially in the form of APPENDIX 
3067 2-5, attached hereto and incorporated herein by reference; 

3068 (I) Settlement Statement executed by GT USA; and 

3069 (J) Assignment and Assumption Agreement in substantially the form 
3070 attached hereto executed by GT USA 

3071 (ii) At Closing, DSPC shall deliver to GT USA: 

3072 (A) DSPC's Legal Opinion, substantially in the form of APPENDIX 2-
3073 l, attached hereto and incorporated herein by reference; 

3074 (B) Assignment and Assumption Agreement in substantially the form 
3075 attached hereto executed by DSPC; 

3076 (C) Settlement Statement executed by DSPC; and 

3077 (D) Bill of Sale, in the form attached hereto as APPENDIX 2-2, signed 
3078 by DSPC. 

3079 (e) Governmental Intervention. If any Governmental Authority of competent 
3080 jurisdiction shall have undertaken any action permanently restraining, enjoining or otherwise 
3081 prohibiting the transactions contemplated by this Agreement, and such action has become final 
3082 and non-appealable prior to the Commencement Date, then either party may terminate this 
3083 Agreement by providing written notice of termination to the other party, and the parties shall 
3084 have no continuing rights or obligations with respect to this Agreement. 
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3085 (f) Material Damage or Destruction. In the event a Material Damage or 
3086 Destruction exists as of the Commencement Date, then GT USA shall have the option to Restore 
3087 or repair, as applicable, the affected portion of the Premises and seek reimbursement from 
3088 insurance proceeds received by DSPC, all in accordance with the terms of this subsection (f) and 
3089 the other terms of this Agreement and applicable Law or to terminate this Agreement by 
3090 providing DSPC with written notice of termination and, in the event of such termination, the 
3091 Parties shall have no continuing rights or obligation with respect to this Agreement other than 
3092 those that survive termination. If GT USA exercises its option to Restore or repair, as 
3093 applicable, the affected portion of the Premises, then (A) DSPC shall assign to GT USA all 
3094 insurance proceeds payable by third-party insurers to DSPC with respect to such Material 
3095 Damage or Destruction and, to the extent permissible by law, assign any right to sue it may have 
3096 against any third party for such Material Damage or Destruction, or enforce, at no cost to GT 
3097 USA, all of its rights, remedies and privileges under any applicable insurance policies with third-
3098 party insurers, and (B) GT USA shall diligently proceed to Restore or repair, as applicable, the 
3099 affected portion of the Premises. 

3100 (g) Agreement Transition Procedures. Prior to the Commencement Date, the 
310 l Parties shall cooperate with each other to ensure the orderly transition of the Premises and the 
3 102 Original Assets on the Commencement Date. To that end, DSPC shall make reasonable efforts 
3103 to set up transition meetings among DSPC, GT USA, and the existing users of the Premises, and 
3 J 04 shall grant GT USA pre-Commencement Date access to the Premises and the Original Assets so 
3 J 05 that GT USA can facilitate its transition of the Permitted Operations as of the Commencement 
3106 Date. 

3107 (h) Representations and Warranties of GT USA. GT USA makes the following 
3108 representations and warranties to DSPC, and GT USA acknowledges that DSPC is relying upon 
3109 such representations and warranties in entering into this Agreement: 

31 10 (i) Organization. As of the Execution Date and the Commencement Date, 
3111 GT USA is, and will continue to be during the Term, duly organized, validly existing and in 
3112 good standing under Delaware law and is duly qualified to conduct business in the State of 
3113 Delaware; 

3114 (ii) Power and Authority. As of the Execution Date and the Commencement 
3115 Date, GT USA bas the power and authority to execute and deliver this Agreement and all other 
3 11 6 documents as are required hereunder (the "Transaction Documents") and to perform its 
3117 obligations thereunder; 

3118 (iii) Enforceability. Each of the Transaction Documents has been duly 
3119 authorized, executed and delivered by GT USA and, assuming due execution and delivery by 
3120 DSPC, constitutes a valid and legally binding obligation of GT USA, enforceable against it in 
3121 accordance with the terms hereof, subject only to applicable bankruptcy, insolvency and similar 
3122 laws affecting the enforceability of the rights of creditors generally and to general principles of 
3123 equity; 

3124 (iv) No Conflicts. The execution and delivery of the Transaction Documents 
3125 by GT USA, the consummation of the transactions contemplated thereby, and the performance 
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3126 by GT USA of the terms, conditions and provisions thereof have not and will not, as of the 
3127 Execution Date and the Commencement Date, contravene or violate or result in a material breach 
3128 of (with or without the giving of notice or lapse of time, or both) or cause the acceleration of any 
3129 material obligations of GT USA under (i) any applicable Law, (ii) any material agreement, 
3130 instrument or document to which GT USA is a party or by which it is bound, or (iii) the articles, 
313 1 bylaws or governing documents of GT USA; 

3132 (v) Consents; Authorizations. No consent or authorization is required to be 
3133 obtained by GT USA from, and no notice or filing is required to be given by GT USA to or made 
3134 by GT USA with, any person (including, without limitation, any Governmental Authority) in 
3135 connection with the execution and delivery by GT USA of the Transaction Documents or the 
3136 consummation of the transactions contemplated hereby, except for such consents that have been 
3137 obtained and notices of filings that have been given as of the Execution Date or such other 
3138 consents that are not requjred to be obtained as of the Execution Date and shall be obtained 
3139 following the Execution Date; 

3140 (vi) Compliance witb Law; Litigation. As of the Execution Date and the 
3141 Commencement Date, GT USA is in compliance with all material Laws applicable to it other 
3142 than related to pennits for bulk handling at the Existing Port (the "Bulk Handling Pennits") and 
3143 GT USA has received no notice of non-compliance with any Law and does not know of or have 
3144 reasonable grounds to know of any acts, matters or things which would, or may, give rise to a 
3145 notice of non-compliance with any Law being issued concerning any GT USA operations, 
3146 proposed activities or businesses conducted or to be conducted on the Premises. ln addition, as 
3147 of the Execution Date and the Commencement Date, GT USA and its Affiliates have at no time 
3148 been prosecuted to conviction for an offense ofnon-compliance with any Environmental Laws or 
3149 other Law relevant to the Premises or GT USA operations conducted, or to be conducted, thereat, 
3150 nor settled any such prosecution short of conviction. As of the Execution Date and the 
3151 Commencement Date, GT USA and its Affiliates are not listed on any of the fo11owing lists 
3152 maintained by the Office of Foreign Assets Control of the United States Department of the 
3153 Treasury, the Bureau of Industry and Security of the United States Department of Commerce or 
3154 their successors; the Specially Designated Nationals List; the Denied Persons List; the 
3155 Unverified List; the Entity List; the Debarred List; or any other list of persons with which DSPC 
3156 may not do business under applicable Law. As of the Execution Date and the Commencement 
3157 Date, there is no action pending, at law or in equity, or before or by any Governmental Authority 
3158 that has been properly served on GT USA or its Affiliates, nor to the best of GT USA's 
3159 lmowledge, threatened against GT USA that would have a material adverse effect on (i) the 
3160 transactions contemplated by this Agreement, (ii) the validity or enforceability of this 
3161 Agreement, or (iii) GT USA's ability to operate the Premises; 

3162 (vii) Opportunity to Inspect. GT USA acknowledges and agrees that it has 
3163 been afforded all reasonable opportunity to inspect the Premises and all documentation provided 
3164 by or on behalf of DSPC in respect thereof; 

3165 (viii) No Brokers; No Contingent Fee Agreements. 

3166 (A) Except for Seabury Securities LLC, whose fees will be paid solely 
3167 by DSPC or its Affiliates, there is no investment banker, broker, finder or other intermediary 
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3168 which has been retained by, or is authorized to act on behalf of GT USA, DSPC or their 
3169 Affiliates who might be entitled to any fee or commission in connection with the transactions 
3170 contemplated by this Agreement; 

3171 (B) GT USA attests that no person has been employed or retained to 
3172 solicit or obtain DSPC's selection of GT USA or otherwise in connection with the transactions 
3173 contemplated by this Agreement upon an agreement or understanding for a contingent fee, 
3174 except a bona fide employee or agency. As used herein, (A) "bona fide agency" means an 
3175 established commercial or selling agency, maintained by GT USA for the purpose of securing 
3176 business, that neither exerts nor proposes to exert improper influence to solicit or to obtain 
3177 contracts with DSPC nor holds itself out as being able to obtain any contract or contracts with 
3178 DSPC through improper influence, (B) "bona fide employee" means a person, employed by GT 
3179 USA and subject to GT USA's supervision and control as to time, place and manner of 
3180 performance, who neither exerts nor proposes to exert improper influence to solicit or to obtain 
318 1 contracts with DSPC nor holds itself out as being able to obtain any contract or contracts with 
3182 DSPC through improper influence, (C) "contingent fee" means commission, percentage, 
3183 brokerage, or other fee that is contingent upon the success that a person or concern has in 
3184 securing a contract with DSPC, and (D) "improper influence" means any influence that induces 
3185 or tends to induce an employee or officer of DSPC to give consideration or to act regarding a 
3186 contract with DSPC on any basis other than the merits of the matter; and 

3187 (ix) Foreign Corrupt Practices Act As of the Execution Date and the 
3188 Commencement Date: (i) neither a Governmental Authority nor any other person has notified 
3 1 R9 GT USA or its Affiliates in writing of any actual or alleged violation or breach of the Foreign 
3190 Corrupt Practices Act; (ii) GT USA and its Affiliates have not undergone or is undergoing any 
3191 audit, review, inspection, investigation, survey or examination of records relating to compliance 
3192 with the Foreign Corrupt Practices Act, nor is there any basis for any such audit, review, 
3193 inspection, investigation, survey or examination of records; (iii) GT USA and its Affiliates have 
3194 not been and is not now under any administrative, civil or criminal investigation or indictment 
3195 and is not party to any litigation involving alleged false statements, false claims or other 
3196 improprieties relating to compliance by GT USA or its Affiliates with the Foreign Corrupt 
3 197 Practices Act, nor is there any basis for such investigation or indictment; and (iv) there are no 
3198 situations with respect to the business of GT USA and its Affiliates that involved or involves (A) 
3199 the use of any corporate funds or unlawful contributions, gifts, entertainment or other unlawful 
3200 expenses related to political activity, (B) the making of any direct or indirect unlawful payments 
320 I to government officials or others from corporate funds or the establishment or maintenance of 
3202 any unlawful or unrecorded funds, (C) the violation of any of the provisions of the Foreign 
3203 Corrupt Practices Act (or any rules or regulations promulgated thereunder), or (D) the receipt of 
3204 any illegal discounts or rebates or any other violation of the antitrust laws; and 

3205 (x) DSPC and GT USA agree that all prior or contemporaneous oral and 
3206 written representations, warranties and other agreements between and among themselves and 
3207 their agents or representatives relative to the transactions contemplated herein are superseded by 
3208 this Agreement 
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3209 (xi) For the sake of clarity, GT USA makes no representation that the approval 
3210 ofthis Agreement by the Delaware Assembly has complied with all requirements of the laws of 
3211 the State of Delaware, such matter being solely the representation ofDSPC below. 

3212 (i) Representations and Warranties of DSPC. DSPC makes the following 
3213 representations and warranties to GT USA, and DSPC acknowledges that GT USA is relying 
3214 upon such representations and warranties in entering into this Agreement: 

3215 (i) Established. As of the Execution Date and the Commencement Date, 
3216 DSPC is, and will be, validly established and existing under Subchapter IT of Chapter 87, Title 
3217 29 of the Delaware Code; 

3218 (ii) Power and Authoritv. As of the Execution Date and the Commencement 
3219 Date, DSPC has, and will continue to have during the Term, the power and authority to execute 
3220 and deliver the Transaction Documents and to perform its obligations thereunder; 

3221 (iii) Enforceabilitv. Each of the Transaction Documents has been duly 
3222 authorized, executed and delivered by DSPC, and, assuming the due execution and delivery by 
3223 GT USA, constitutes a valid and legally binding obligation of DSPC, enforceable against it in 
3224 accordance with the terms hereof, subject only to applicable bankruptcy, insolvency and similar 
3225 laws affecting the enforceability of the rights of creditors generally and to general principles of 
3226 equity; 

3227 (iv) Compliance with Laws. As of the Commencement Date, (i) except as set 
3228 forth on APPENDIX 4, DSPC is in compliance with all material Laws applicable to it and DSPC 
3229 has received no notice of non-compliance with any Law and does not know of or have 
3230 reasonable grounds to know of any acts, matters or things which would, or may, give rise to a 
3231 notice of non-compliance with any Law being issued concerning any DSPC's current operations 
3232 on Premises; and (ii) the approval of this Agreement on behalf of DSPC has complied with all 
3233 requirements of the laws of the State ofDelaware. 

3234 (v) Consents; Authorizations. No consent or authorization is required to be 
3235 obtained by DSPC from, and no notice or filing is required to be given by DSPC to or made by 
3236 DSPC with, any third party (including, without limitation, any Governmental Authority) in 
3237 connection with the execution and delivery by DSPC of the Transaction Documents or the 
3238 consummation of the transactions contemplated thereby, except for those consents set forth on 
3239 APPENDIX 12, which approval has been obtained or will be obtained no later than the 
3240 Commencement Date; 

3241 (vi) No Conflict. The execution and delivery ofthe Transaction Documents by 
3242 DSPC, the consummation of the transactions contemplated thereby, and the performance by 
3243 DSPC of the terms, conditions and provisions thereof have not, as of the Execution Date and the 
3244 Commencement Date and will not during the Term, contravene or violate or result in a material 
3245 breach of (with or without the giving of notice, lapse of time or both) or acceleration of any 
3246 material obligations of DSPC under (A) DSPC's statutory authority and certificate of 
3247 incorporation and bylaws ofDSPC, (B) any material agreement, instrument or other document to 
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3248 which DSPC is a party or by which it is bound, or (C) any judgment, decree, order, statute, 
3249 injunction, rule, regulation or the like applicable to DSPC or its assets; 

3250 (vii) Litigation. Except as set forth on APPENDIX 18, there is no action 
3251 pending at law or in equity, or before or by any Governmental Authority that has been properly 
3252 served on DSPC, nor, to DSPC's reasonable knowledge, threatened or likely against DSPC that 
3253 arises from Environmental Law or that would have a material adverse effect on (i) the 
3254 transactions contemplated by the Transaction Documents, or (ii) the validity or enforceability of 
3255 this Agreement. 

3256 (viii) Premises and Original Assets Ownership. As of the Commencement Date 
3257 and immediately prior to Commencement, DSPC is the sole owner of all right, title and interest 
3258 in the Premises and the Original Assets, free of any liens, mortgage or other encumbrances, other 
3259 than the Permitted Liens. 

3260 
3261 
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3262 APPENDIX 2-1 

3263 GT USA OPINION OF COUNSEL 

3264 

3265 [Letterhead of Counsel to GT USA] 

3266 ,2018 

3267 Diamond State Port Corporation 
3268 1 Hausel Road 
3269 Wilmington, DE 19801-5882 

3270 Ladies & Gentlemen: 

3271 We are counsel to GT USA Wilmington, LLC, a Delaware limited liability company 
3272 ("GT USA"), in connection with the concession and lease by and between Diamond State Port 
3273 Corporation, a Delaware corporation created in the Department of State of the State of Delaware 
3274 ("DSPC"), and GT USA, dated as of 2018, (the "Agreement") relating to 
3275 the operation and further development of the Port of Wilmington's situation on land identified as 
3276 the Premises identified in this Agreement. This opinion is being delivered to you pursuant to 
3277 APPENDIX 2(a)(vii) of this Agreement. Capitalized terms used and not otherwise defmed 
3278 herein shall have the respective meanings set forth in this Agreement. 

3279 In our capacity as such counsel, we have examined originals, or copies certified or 
3280 otherwise identified to our satisfaction as being true copies of the originals, of (i) this Agreement 
3281 and (ii) such corporate and other records and documents we considered appropriate as the basis 
3282 for the opinions set forth below. 

3283 For purposes of this opinion, we have assumed the genuineness of all signatures, the 
3284 authenticity of all documents submitted to us as originals and the conformity to the originals of 
3285 all documents submitted to us as copies. 

3286 On the basis of such examination and subject to the qualifications and limitations in this 
3287 opinion, we are of the opinion that: 

3288 1. GT USA is a limited liability company duly formed and validly existing in good 
3289 standing under the laws of Delaware, with power to enter into the Agreement, and to perform its 
3290 obligations under the Agreement. 

3291 2. The execution, delivery, and performance of the Agreement have been duly 
3292 authorized by all necessary corporate action on the part of GT USA, and the Agreement has been 
3293 duly executed and delivered by GT USA. 

3294 3. The Agreement constitutes the legally valid and bincling obligation of GT USA, 
3295 enforceable against GT USA in accordance with its terms, except as may be limited by 
3296 bankruptcy, insolvency, reorganization, moratorium or similar laws relating to or affecting 
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3297 creditors' rights generally and by general principles of equity, including, without limitation, 
3298 concepts of materiality, reasonableness, good faith and fair dealing and the possible 
3299 unavailability of specific performance or injunctive relief, regardless of whether considered in a 
3300 proceeding in equity or at law. 

3301 4. The execution and delivery of the Agreement by GT USA do not, and the 
3302 performance of its obligations theretmder will not, violate: (A) any provision of GT USA's 
3303 organizational documents or (B) any applicable Delaware statute, rule or regulation, other than 
3304 Chapter 87 ofTitle 29 of the Delaware Code or other laws and regulations relating to the process 
3305 of approval and implementation of the of the lease of the Premises and the privatization of the 
3306 Port, about which we provide no opinion. 

3307 5. No consent or approval of, authorization by, or fil:ing or recording with, any 
3308 Delaware governmental authority is required to be made or obtained by GT USA in connection 
3309 with the execution and delivery by GT USA of the Agreement or the performance of its 
3310 obligations thereunder. 

3311 The laws covered by this opinion are limited to the present federal law of the United 
3312 States and the present laws of the State ofDelaware. We express no opinion as to the law of any 
3313 other jurisdiction and no opinion regarding the statutes, administrative decisions, rules, 
3314 regulations, or requirements of any county, municipality, subdivision or local authority of any 
3315 jurisdiction. 

3316 This opinion is furnished by us as special counsel to GT USA and may be relied upon by 
3317 you only in connection with this Agreement. It may not be used or relied upon by you for any 
3318 other purpose or by any other person, nor may copies be delivered to any other person, without 
3319 in each instance our prior written consent. 

3320 Respectfully submitted, 

3321 [Counsel to GT USA] 

3322 
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3323 APPENDIX 2-2 

3324 BILL OF SALE 

3325 

3326 KNOW ALL MEN BY TBESE PRESENTS, that the Diamond State Port 
3327 Corporation, a Delaware corporation created in the Department of State of the State of 
3328 Delaware with an office and place of business at 1 Hausel Road, Wilmington, DE 19801-5882 
3329 (the "Grantor"), for and in consideration of One United States Dollar (U.S. $1.00), and other 
3330 good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
3331 has granted, bargained, sold, transferred and delivered, and by these presents does grant, bargain, 
3332 seii, transfer and delivery unto GT USA WILMINGTON, LLC, a Delaware limited liability 
3333 company (the "Grantee"), all rights, title and interest of the Grantor in the Original Assets, 
3334 subject to the Permitted Liens as such terms are defined in that certain Concession Agreement 
3335 dated as of _ , 2018 between Grantor and Grantee. 

3336 

3337 IN WITNESS WHEREOF, the party below has executed this Bill of Sale as of the __ 
3338 day of , 2018. 

3339 DIAMOND STATE PORT CORPORATION 
3340 
3341 
3342 By:. _____________ _ 
3343 Jeffrey W. Bullock 
3344 Chairperson 
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3345 APPENDIX 2-3 

3346 ASSIGNMENT AND ASSUMPTION AGREEMENT 

3347 This ASSIGNMENT AND ASSUMPTION AGREEMENT (this "Agreement") is 
3348 dated and effective as of , 2018 (the "Effective Date") by and between 
3349 the DIAMOND STATE PORT CORPORATION, a Delaware corporation created in the 
3350 Department of State of the State of Delaware with an office and place of business at 1 Hausel 
3351 Road, Wilmington, DE 19801-5882 ("Assignor"), and GT USA WILMINGTON, LLC, a 
3352 Delaware limited liability company ("Assignee"). 

3353 RECITALS 

3354 
3355 

A. Assignor and Assignee are parties to that certain Concession Agreement dated 
________ , 2018 (the "Agreement"), with a Commencement Date as defined therein. 

3356 B. Under and pursuant to the terms of the Agreement, Assignor has agreed to assign 
3357 certain third-party leases, contracts and agreements as such leases, contracts and agreement are 
3358 identified and described in APPENDIX 2-4 of the Agreement and Exhibit A hereto (collectively, 
3359 the "Contracts"). To the extent of any discrepancy between APPENDIX 2-4 of the Agreement 
3360 and Exhibit A to this Agreement, Exhibit A shall govern and control. 

3361 C. In accordance with the terms and conditions of this Agreement, Assignor wishes 
3362 to assign all of its right, title and interest in and to the Contracts, and Assignee agrees to assume 
3363 all obligations of Assignor under the Contracts, arising on and after the Effective Date of this 
3364 Agreement. 

3365 D. Assignor has determined that such assignment to Assignee is in the best interests 
3366 of Assignor. 

3367 NOW THEREFORE, in consideration of the foregoing, and for other good and valuable 
3368 consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
3369 agree as follows: 

3370 1. Assignment and Delegation . Assignor hereby assigns to Assignee all of its right, 
3371 title and interest in, to and under the Contracts, and hereby delegates to Assignee all of its duties 
3372 and obligations arising under such Contracts on and from the Effective Date. 

3373 2. Assumption. Assignee hereby accepts the foregoing assignment and delegation 
3374 and assumes all of the duties and obligations of Assignor under the Contracts arising after the 
3375 Commencement Date and with respect to the performance of any capital improvement obligation 
3376 that was required by Assignor under any Contracts regardless of whether such obligation arose 
3377 before or after the Effective Date (the "Assumed Liabilities"). Other than with respect to 
3378 Assumed Liabilities, the Assignor retains all liabilities arising under the Contracts prior to the 
3379 Commencement Date. Assignor shall protect, indemnify and hold harmless Assignee from and 
3380 against any and all liabilities, obligations, losses, damages, settlements, claims, actions, suits, 
3381 penalties, costs and expenses which relate to time periods prior to the Commencement Date (as 
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3382 such term is defined in the Agreement) but expressly excluding any costs or liabilities arising 
3383 under the Contracts which relate to the performance of any capital improvement obligation that 
3384 was required by Assignor before or after the Commencement Date. Assignee shall protect, 
3385 indemnify and hold harmless Assignor from and against any and all liabilities, obligations, 
3386 losses, damages, settlements, claims, actions, suits, penalties, costs and expenses which shall at 
3387 any time or from time to time be imposed upon, incurred by or asserted against Assignor in 
3388 respect of the Assumed Liabilities. 

3389 3. Representations and Warranties of Assi{!Ilor. Assignor represents and 
3390 warrants to Assignee that (a) the Contracts have been duly and validly authorized, executed and 
3391 delivered by Assignor, are in full force and effect and enforceable by Assignor in accordance 
3392 with the terms thereof; (b) Assignor has not sold, transferred, encumbered, assigned or otherwise 
3393 alienated its interest in and to the Contracts other than to Assignee pursuant to this Agreement 
3394 except as described in the Agreement, (c) DSPC is a Delaware corporation created in the 
3395 Department of State of the State of Delaware, (d) DSPC has full power, legal right and authority 
3396 to enter into, execute and perform its obligations under this Agreement and to assign the 
3397 Contracts to Assignee pursuant to the terms of this Agreement and (d) the Contracts are all of the 
3398 material contracts and agreements that DSPC is a party to with respect to the Premises, the 
3399 Original Assets and the operation of the Port. 

3400 4. Renresentations and Warranties of Assitmee. Assignee represents and 
340 I warrants to Assignor that it is a corporation duly organized and validly existing under the laws of 
3402 the State of Delaware, and that it has full power, legal right and authority to enter into, execute 
~40~ and perform its obligations under this Agreement. 

3404 5. Delivery of Notice. Contemporaneously with the execution and delivery of this 
3405 Agreement, Assignor and Assignee shall deliver written notice to each of the Contract counter-
3406 parties that such Contract has been assigned by Assignor to Assignee as of the Commencement 
3407 Date, that Assignee has assumed all of the duties and obligations of Assignor under such 
3408 Contract and that all payments due under such Contract for all periods, and for all services 
3409 performed, beginning on and after the Effective Date shall be made to Assignee and not 
3410 Assignor. 

3411 6. Governing Law. This Agreement shall be governed by the laws of the State of 
3412 Delaware. 

3413 8. Counterparts. This Agreement may be executed in any number of counterparts, 
3414 each of which shall be deemed to be an original and all of which, when taken together, shall 
3415 constitute one and the same agreement. 

3416 9. Further Cooperation. Assignor agrees to execute and deliver such other 
3417 documents, notices and consents and to undertake such other action as Assignee may reasonably 
3418 request to carry out all the intents and purposes of this Assignment. 

3419 
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3420 

3421 IN WITNESS WHEREOF, Assignor and Assignee have executed this Agreement as of 
3422 the day and year first set forth above. 

DIAMOND STATE PORT 
CORPORATION, as Assignor 

GT USA WILMINGTON, LLC, a Delaware 
limited liability company, as Assignee 

By: _____________ _ By: ___ __________ _ 

Name: Jeffrey W. Bullock Name: Peter Richards 
Title: Chairperson Title: Chief Executive Officer 

3423 Attach Exhibit A to Assignment and Assumption Agreement (Exhibit should mirror Appendix A-4 of 
3424 this Agreement) 
3425 
3426 
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3427 APPENDIX 2-4 

3428 ASSIGNED CONTRACTS 

3429 
3430 

lgn~emtent by and between DSPC (assignee of the lease), and lessor, and 
(assignee of the lease), as lessee dated as of July 31, 1990. 

3431 
3432 

obligations under the 
the benefit of DSPC. 

by 

3433 3. Facilities Lease Agreement between DSPC, as lessor, and as Lessee, 
3434 dated as of January 1, 2009, as amended by the First Amendment to Facilities Lease 
3435 Agreement dated as of January 1, 2014. 

3436 
3437 
3438 
3439 
3440 
3441 

4. Agreement between DSPC l"u.'~"'"'''"v~ 
and 

3442 5. Ground Lease between DSPC, as lessor, and 

as 
........ ,J .... U.IJU. by the First Amendment to 

the Second Amendment to 
the Third Amendment to 

3443 as agent, dated as of January 1, 2009, as by Frrst 
3444 to Lease dated as of September 22, 2010 and the Second Amendment 
3445 to Ground Lease dated as of January L, 2014. 

3446 6. Agreement for the 
344 7 ort Delaware for 
3448 - dated as of August 16, 201 8. 

3449 7. by and between DSPC and 
3450 dated as of July 2014, as amended 
3451 dated as ofMarch 9, 2016. 

3452 
3453 
3454 

8. Lease between DSPC, as landlord, and 
effective as of April 1, 2008, as amen<lea 
November 14,2008. 

as tenant, 
dated as of 

3455 
3456 

9. dated as of Jtme 30, 2008 between DSPC and 
as amended. 

3457 10. Lease and Services Agreement dated as of December 10, 2013 between DSPC and~ 
3458 , as amended. 

3459 
3460 
3461 

11 . The Master Services Agreement between 
May 15, 2009, as amended by that certam 
Agreement, dated April 7, 2016. 
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3462 
3463 

3464 
3465 

3466 
3467 

13. The 
effective July 1, 2015. 

Agreement between DSPC and 

between 

Agreement between 
May 31, 2018). 

and DSPC, 

and DSPC, 

3468 15. The Statement of Work between DSPC and dated May 3, 2017, 
3469 as amended by that certain First Amendment to the Statement of Work, dated July 20, 
3470 2017. 

3471 16. The U.S. Government Lease for Real Property, No. GS-038-09313, between DSPC and 
3472 the U.S. Government, dated May 19,2009. 

3473 
3474 

3475 
3476 

3477 
3478 

17. The Lease Agreement between DSPC and-
2016. 

18. The Lease Agreement, between DSPC and 
2015, as amended. 

19. The Lease Agreement, between DSPC and 
February 23,2001, as amended. 

3479 20. The Lease Agreement between DSPC and 
3480 • • dated November 18, 1999, as a.u•"'u"'"'"'· 

3481 
3482 

3483 
3484 

3485 
3486 

21. The Lease Agreement between DSPC and 
as amended. 

22. The Lease Agreement between DSPC and 
as amended. 

23. The Lease Agreement between DSPC and 
November 28, 2008, as amended. 

3487 24. The Lease Agreement between DSPC and 
3488 - ·dated October l, 2014, as amended. 

3489 
3490 

349'1 
3492 

3493 
3494 

25. The Lease Agreement between DSPC and-
2007, as amended. 

26. The Lease Agreement between DSPC and 
September 1, 2010, as amended. 

27. The Lease Agreement between DSPC and 
2011, as amended. 
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3495 
3496 

28. The Lease Agreement between DSPC and 
amended. 

dated November 2014, as 

3497 
3498 

29. The Lease Agreement between DSPC 
20 11 , as amended. 

Inc., dated November 30, 

3499 
3500 

30. The Lease Agreement between DSPC and 
2004, as amended. 

., dated September 3, 

31. Agreement dated as of June 13, 2003 between DSPC and 
amended by the First Amendment thereto dated as of '-'"'•uu•v• 

as 3501 
3502 
3503 
3504 
3505 

32. The Lease Agreement No. 57-6395-13-028 dated November 12,2013, between DSPC and 
the U.S. Government, as amended. 

3506 
3507 

3508 
3509 

dated May 1999, between DSPC and 

1989, between the City of Wilmington and 
, as amended. 

3510 
3511 

35. The Memorandum ofUnderstandiug, dated November 10, 2010, between 
andDSPC. 

3512 
3513 
3514 

3 515 3 7. Ground Lease dated as of January 1 , 2002 between DSPC and 

3516 38. Master Service 
3517 - between 

3518 Section 2.6(b) Wilmington South Dispos~l Area Contracts. 

3519 DSPC and GT USA agree that these will be included in the Assignment and Assumption 
3520 Agreement and will be deemed automatically assigned and assumed upon receipt of third party 
3521 consent from Department of Army. 

3522 1. Department of the Army Lease Wilmington Harbor Navigation Project Wilmington 
3523 Harbor South Confined Disposal Area, New Castle County, Delaware (Lease No. DACW-
3524 31-1-1 9-001) between the Secretary of the Army and DSPC (Autoport). 

3525 2. Department of the Army Lease Wilmington Harbor Navigation Project Wilmington 
3526 Harbor South Confined Disposal Area, New Castle County, Delaware (Lease No. DACW-
3527 31-1-14-404) between the Secretary ofthe Army and DSPC (Autoport). 
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3528 3. Department of the Army Lease Wilmington Harbor Navigation Project Wilmington 
3529 Harbor South Confined Disposal Facility, New Castle County, Delaware (Lease No. 
3530 DACW-31-1-19-022) between the Secretary of the Army and DSPC (FPOR). 

3531 4. Department of the Anny Lease Wilmington Harbor Navigation Project Wilmington 
3532 Harbor South Confined Disposal Facility, New Castle County, Delaware (Lease No. 
3533 DACW-31 -l -14-405) between the Secretary ofthe Army andDSPC (FPOR). 

3534 5. The Department of the Army Lease, Wilmington Harbor Navigation Project, New Castle 
3535 County, Delaware, No. DACW-31-1-16-605, between the Secretary of the Army and 
3536 DSPC, dated Aprilll, 2017. 
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3537 APPENDIX 2-5 

3538 DSPC OPINION OF COUNSEL 1 

3539 

3540 [Letterhead of Morris, Nichols, Arsht & Tunnell LLP] 

3541 _, 2018 

3542 GT USA Wilmington, LLC 
3543 l Hausel Road 
3544 Wilmington, DE 19801-5882 

3545 Ladies & Gentlemen: 

3546 We are counsel to The Diamond State Port Corporation ("DSPC"), in connection with the 
3547 concession and lease by and between DSPC and GT USA Wilmington, LLC ("GT USA"), dated 
3548 as of 2018, (the "Agreement") relating to the operation and further 
3 549 development of the Port of Wilmington' s situation on land identified as the Premises identified 
3550 in this Agreement. This opinion is being delivered to you pursuant to APPENDIX 2(a)(vii) of 
3551 this Agreement. Capitalized terms used and not otherwise defined herein shall have the 
3552 respective meanings set forth in this Agreement. 

3553 In our capacity as such counsel, we have examined originals, or copies certified or 
3554 otherwise identified to our satisfaction as being true copies of the originals, of (i) this Agreement 
3555 and (ii) such corporate and other records and documents we considered appropriate as the basis 
3556 for the opinions set forth below. 

3557 For purposes of this opinion, we have assumed the genuineness of all signatures, the 
3558 authenticity of all documents submitted to us as originals and the conformity to the originals of 
3559 all documents submitted to us as copies. 

3560 On the basis of such examination and subject to the qualifications and limitations in this 
3561 opinion, we are of the opinion that: 

3 562 I. DSPC is a body politic and corporate formed under Chapter 87 of Title 29 of the 
3563 Delaware Code and is validly existing in good standing under the laws of Delaware, with power 
3564 to enter into tbis Agreement, and to perform its obligations under this Agreement. 

3565 2. The execution, delivery, and performance of this Agreement have been duly 
3566 authorized by all necessary corporate action on the part of DSPC, and this Agreement has been 
3567 duly executed and delivered by DSPC. 

3568 3. This Agreement constitutes the legally valid and binding obligation of DSPC, 
3569 enforceable against DSPC in accordance with its terms, except as may be limited by bankruptcy, 

Subject to further standard assumptions and qualifications. 
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3570 insolvency, reorganization, moratorium or similar laws relating to or affecting creditors' rights 
3571 generally and by general principles of equity, including, without limitation, concepts of 
3572 materiality, reasonableness, good faith and fair dealing and the possible unavailability of specific 
3573 performance or injunctive relief, regardless of whether considered in a proceeding in equity or at 
3574 Law. 

3575 4. The execution and delivery of the Agreement by DSPC do not, and the 
3576 performance of its obligations thereunder will not, violate: (A) any provision of DSPC's 
3577 organizational documents or (B) any applicable Delaware statute, rule or regulation including 
3578 Chapter 87 ofTitle 29 of the Delaware Code or other laws and regulations relating to the process 
3579 of approval and implementation of the lease of the Premises and the privatization of the Port. 

3580 5. No consent or approval of, authorization by, or filing or recording with, any 
3581 Delaware governmental authority that has not already been obtained is required to be made or 
3582 obtained by DSPC in connection with the execution and delivery by DSPC of the Agreement or 
3583 the performance of its obligations thereunder. 

3584 The laws covered by this opinion are limited to the present laws of the State of Delaware. 
3585 We express no opinion as to the Law of any other jurisdiction and no opinion regarding the 
3586 statutes, administrative decisions, rules, regulations, or requirements of any county, municipality, 
3587 subdivision or local authority of any jurisdiction. 

3588 This opinion is furnished by us as special counsel to DSPC and may be relied upon by 
3589 you only in connection with this Agreement. It may not be used or relied upon by you for any 
3590 other purpose or by any other person, nor may copies be delivered to any other person, without 
3591 in each instance our prior written consent. 

3592 Respectfully submitted, 

3593 Morris, Nichols, Arsht & Twmell LLP 
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3594 APPENDIX 3 

3595 PERMITS TO BE ASSIGNED 
3596 
3597 A. PORT OF WILMINGTON 
3598 
3599 1. Existing Permits to be Transferred from POW to GT USA Wilmington Prior to 
3600 Closing 
3601 
3602 Air 
3603 
3604 • APC-2007/0041-Construction/Operation- Amendment 1 (Issued March 21, 2011) 
3605 
3606 C-4 Crane, C-5 Crane, C-4 Hopper, C-5 Hopper, American Minerals Hopper, 
3607 mechanical sweepers, portable vacuum dust suppression system and associated 
3608 equipment 
3609 
3610 • APC-2018/0047-Construction (Issued January 31 , 2018) 
36 11 Environmental Hopper 
3612 
3613 • APC-2011/0151-0peration (Issued March 30, 2012) 
3614 Mobile Belt Feeder and Ship loader 
3615 
3616 • APC-2011 /0159-0peration (Issued March 26, 2012) 
3617 Mobile Harbor Crane and two (2) clamshell grabs 
3618 
3 619 • APC-20 1 7 /0084-0peraton - FE (issued September 12, 20 l 7) 
3620 Gantry Crane C-6 
3621 
3622 • APC-20 17 /0085-0peraton - FE (issued September 12, 20 17) 
3623 Gantry Crane C-7 
3624 
3625 Water 

3626 Surface Water Discharges 

3627 • Stormwater Plan (dated February 18, 2018) 
3628 
3629 • NPDES General Stonnwater Permit 
3630 
3631 Wetlands and Subaqueous Lands 
3632 
3633 • LA-300/18 - Maintenance repairs at Berth 6 (expires August 2, 2021) 
3634 
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3635 • SP-434/18 - Installation of new support piles for 2 new cranes (expires December 29, 
3636 2019) 
3637 
3638 Waste and Hazardous Substances - Boiler Safety Program 
3639 
3640 Certificates of Inspection 
3641 
3642 • # DE53666 
3643 Compressor- Shop 
3644 
3645 • # DE68657 
3646 Compressor- Warehouse C Humidification 
3647 
3648 • # DE68658 
3649 Compressor- Warehouse B Hwnidification 
3650 
3651 • # DE68659 
3652 Compressor - Warehouse B Fire System 
3653 
3654 • # DE79093 
3655 Compressor- Warehouse C Sprinkler System 
3656 
3657 • #DE 5630 
3658 Compressor - Warehouse A Humidification 
3659 
3660 • #DE76059 
3661 Compressor- Warehouse E 
3662 
3663 • #DE76060 
3664 Compressor- Warehouse E 
3665 
3666 • #DE76062 
3667 Compressor- Warehouse E 
3668 
3669 • #DE76063 
3670 Compressor- Warehouse E 
3671 
3672 • #DE77044 
3673 Compressor- Warehouse F 
3674 
3675 • #DE79093 
3676 Compressor-- Warehouse C Sprinkler System 
3677 
3678 • #DE84090 
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3679 Compressor Warehouse F Sprinkler 
3680 
3681 • #DE84091 
3682 Compressor Warehouse F Sprinkler 
3683 
3684 • #DE84092 
3685 Warehouse F Sprinkler 
3686 
3687 2. Transfers/Notifications Post Closing 
3688 
3689 Air Emissions Reduction Credits - GTUSA Wilmington and POW make notification 
3690 within 30 days after trade 
3691 
3692 • VOC's and NOx credits transferred from Chemours 
3693 
3694 Above Ground Storage Tank Registrations - GTUSA Wilmington to notify DNREC 
3695 within 72 hours of closing 
3696 
3697 • 6,000 Gallon Gasoline 
3698 
3699 • 8,000 Gallon Diesel Fuel 
3700 
3701 3. Active Air Permit Applications Under Review- GT USA Wilmington becomes 
3702 applicant 
3703 
3704 Cranes 
3705 
3706 • Application for Permit to Construct (01iginal submission: September 9, 2016) 
3707 Crane C-1 
3708 
3709 • Application for Permit to Construct (Original submission: September 9, 2016) 
3710 Crane C-4 
3711 
3712 • Application for Permit to Construct (Original submission: September 9, 2016) 
3713 Crane C-5 
3714 
3715 Fumigation 
3716 
3717 • Application for Permit to Construct (Original submission: April 30, 2012) 
3718 
3719 4. Applicable Non-Permit Documents 
3720 
3721 Air 
3722 
3723 Bulk Materials Handling 
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3724 
3725 • Conciliation Order by Consent - Secretary's Order No. 2007-A-0007 (Issued 
3726 March 2, 2007) 
3727 • Interim Operating Practices dated July 27, 2007 
3728 
3729 
3730 Fumigation 
3731 
3732 • Conciliation Order by Consent - Secretary's Order No. 2012-A-0012 (Issued 
3733 April 17,2012) 
3734 
3735 Water 
3736 
3737 Clean Water Act/Stormwater 
3738 
3739 • Spill Prevention, Control and Countermeasures Plan (dated January 18, 2018) 
3740 
3741 5. Non-Environmentai!DNREC Permits 
3742 
3743 City of Wilmington Fire Marshal's Office 
3744 
3 7 45 • Fire Permit - F045 Flam Comb Liq - Above Ground (Permit No. 000697) 
3746 • Fire Permit - Fl35 Welding, Cutting and Burning (Permit No. 000276) 
3747 
3748 

3749 B. EDGEMOOR 

3750 1. Existing Per·mits to be Transferred from POW to GT USA Wilmington Prior to 
3 7 51 Closing 
3752 
3753 Water 
3754 
3755 • Subaqueous Lands lease (SL-368/16) - Originally issued to Chemours, name 
3756 changes to Diamond State Port Cmporation (changing for a lease to a permit, in 
3757 progress not issued) 
3758 
3759 2. Existing Permits to Remain with POW (TBD) 
3760 
3761 Waste and Hazardous Substances 
3762 
3763 • RCRA Corrective Action Permit HW-03Al6 
3764 
3765 3. Non-Environmental/DNREC Permits 
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3766 
3767 United States Coast Guard 

3768 • Private Aid to Navigation Warning Buoy (LL 3090.1) 
3769 
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3770 APPENDIX 4 

3771 DSPC COMPLIANCE WITH LAWS 

3772 
3773 Pending applications for bulk handling permits and methyl bromide permits. 
3774 
3775 
3776 
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3777 

3778 
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APPENDIXS 

PIGEON POINT PROPERTY 

SCHBDID.E P · l 

Pigeon Point Property 

PARCEL NO. 10 . 011.00• 014 

PARCeL NO. 1. ALL thnt certain farm plant a tion or tract of land, 
sir.uate partly in New caetle Hundred and partly in t he City of 
Wilmington. Now Castle County, St ate of Delaware, moro part icul arly 
bounded and described as fol lows, to witt 

BBOINNl NG at the point of inter s ect:ion of the southwoatorly right 
of way line of lands of the Reading Railroad, Delaware River 
Extension Branch with t:he Saoterly r ight of way line of other lands 
of the Reading Railroad known ae the South Bxtetulion of the 
Delaware River Extension .Br anch, said point of Beginning being 
di stant the three following described couraoa and distances 
measured along the said Sou.thweotorly right of way line of the 
Reading Rail road, Del a11are River Bxtenaion Branch and the extenaion 
eharaof from the point of intersection thereof with the Easterly 
r i ght of way line of the Penn Central Railroad, New caetle Cut-Off, 
at one hundred (100) f eot widc1 (1) south forty-one (41 ) dogroes , 
twcnty-eighc (28) minutea, ton (10) aaeonda Baat, two hundred fi fcy 
(250) feet to a poin t; (2) South forty-eight (4 8) dogrcoa , thirty 
one (31) oinutes, f ifty ISO) aeconda Weat, t wenty (20) foot: to a 
point ; and (l l South forty-one (41 l degrees, twenty- eight (28) 
~inutea, ten (10) second• East, twenty-three hundred aav.nteon and 
twelve one-hundredth& (2317.12) feat to sai d point of Beginning ; 
thence fro., said point of Beginning and along line of landa of aai d 
Reading Railroad, Del aware River Extension Branch, the three 
fo llowing described courses and distanceat Il l south forty·ono (41) 
degrees, t wenty-eight (28) minutaa, ton (10) seconds Eaat, one 
hundred thirty-five and eighty-eight one hundredths 1135.88) feet 
t o a point: (2) South forty-aix (46) degrees, fifty-nine (591 
minutes, tan (10) seconds ~at. nine hundr ed thirty (930) feet, 
more. or l eas, to a point; 11nd (3) Sout.h aixty-aeven (67) degJ:aea , 
t wenty-fi ve (25} m:inut:os , con (10) oaconda Bast, throe hundred 
t hirty t330l feet, more or less, to a poi nt in the 1011 water line 
of the Delaware River, as aa id low water line ia estoblished by ~ 
field survey by Van Demark & Lynch, fnc. in Februory, 19701 thane~ 
along tho oaid low water line of tho Delaware River by tho variouo 
course s thereof i n a general.ly Southwesterly direction, t"Welvo 
hundred sixty (1260) feet more or lees t o a point, a corner for 
said other l ands of the Reading Railroad, SOuth extension of t he 
Delaware River Extension Branch, said point being diotant by a tie 
line of south forty (40) dog,roes, forty- seven (<1.'7) rninutoa, no (00) 
seconds West, eleven hundred forty-eight. a nd ten one-hundredr.hs 
(1148.10) feet froa the laet deac>:ihed point1 thence along the line 
of eaid other landa of the Reading Railroad, tho t hroo following 
described courses and distances: (1) North u xty· t our (&4 l degrees. 
ocventeen (17) minutes, no 100) aeconda Waat, six hundred ton (610} 
fee t . more or less, to a point; (2) thence along a line parallel 
with the center line of the existing four sets of track, said 
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course being fifteen (15) !eet E~etcrly of the center line of the 
two Eas~erly seta of tract measured at right angles thore~o. North 
ten (10) degrees, thirty-seven (37) minutes, no (00) oeconds East, 
twelve h~dred [ifty-three and sixty-two one-hundredths (1253.62) 
feet to a point of curvature: and (31 Northerly along a curve to 
the left having a radiu. of five hundred aixty-one ond two one
hundredths (561. 02) feet, an are dietanee of two hundred thirty
seven and twenty-eight one-hundredth• (237.28) fee~ to the point of 
interoection thAreof with the aaid Southweeterly right of way line 
of the Reading Railroad, Oeloware River Extension Branch and the 
point and place of BEGINNING, said point being distant by a chord 
of North one (1) degree, thir~y (30) minutes, no (00) aeconda Waat ~ 
two hundred thirty-five and fifty-one one-hundredths (235.51) feet 
from the laat dascrihed point . 

PARCEL NO. 2 . ALL that certain fa rm. plantation, of tract of land, 
situate in New Caetle llundred, New Caotlc County nnd Staee of 
Delaware, baing more particularly bounded and described as follows , 
to wit: 

BEGINNING at the point of intersection of the Boaterly right of way 
line of t he Penn Central, Railroact, New Caotle cut-Of f, at one 
hundred (100) feet wide, with the Southwostctly right oC way lino 
of the Reading Railroad, t he Dolawo~e River Extension Branch , nt 
a1xty (GO) feet wide; thence fro~ said point o! Beginning end along 
the said Southwesterly right o! vey line o! tho Reading Railroad, 
the three following dcooribod coureoa 11nd discanou • (1.) South 
forty-one (41.) degrees, twenty-eight (48) minutes , ten {10) eeconda 
Saet, two hundred fifty (250) feet to a point: (2) thence South 
forty-eight (~8) degreeo, thirty-one (31) minuteD, fifty (50) 
eecondo Nest, t wenty {20) !eet to a poi nt on tho said right of way 
line of the Reading Railroad, at one hundred (100) feet widet and 
(3) thence still thereby, South for ey-one (41) degrees, twenty 
eight (28) 11\inuteD, tan (10) aaconda Eaet, t welve hundred and 
ninet y feet to the point and pl.aee o! Beginnlng: t.hence frora the 
said point of Beginning, the six following described couraea and 
diata nceo: (1) South forty-one (Ul degreeu~, t wenty-eight (28) 
Nlnut es, ten (10) oeconde Bast , nine hundred fi!ty - nine and fi f ty
nine one-hundredths (959. 59) feet Lo the point of interaectlon 
thereof with the Westerly r i ght o! way line o f otheT landa of the 
Reading Railroad, known as the south Ext~n•ion of the Delaware 
Ri ver Extension Branch, at thirty (30) feet wide, (2) Southerly 
along a curve to the right having o radluo of five hundred thirty
one and two one-hundredths caes.J2) feet trom the loat de8orib.d 
point; (3) thence along a line parallol wi~h the center line of the 
exiatJng four acts or track, ooid course baing fifteen (15) feet 
Westetrly o! tbe center line of the two Baaterly octo oC track 
measured at right angles thereto, South ten (10) degrees, thlrty
••ven (371 minutes. no (00) oeconds Weat, fourtoen hundred fifty
three and oixty-two one-hundredths (1453.62) f oot to a point of 
curvature; (4.) thence Southuly along n curve to the left hnving a 
radlua of four hundred fifty -seven (4571 reet, an arc distance of 
two hundred oeven and twenty· five one-bundrodtha (207.25) feet to 
the point of tangency of oaid ourve, said point being distant by a 
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chord of Sout h two (2 ) degreeG, t wenty-two (22) minutes, thirty 
(30) seconds &aat , two hundred five and forty- eight one-hundredt hs 
(205.48 ) feet froG~ the last described point1 (S) thence South 
fifteen ClS) degrees, twenty-two (22) nlinutes, . no (00) seconds 
!last, three hundred twe.nty-eight (328) t eet t o a point1 and {6) 
thence South sixty-four (64 ) degrees , seventeen (17) minutes, no 
(00) seconds Raat, eighty (80 ) feet . NOra or lees, to a point on 
the low water line of ~e Delaware R.i ver 1 thence -.long &llld l ow 
water line of the Delaware River in a generally SouthweJtterly 
directions, eight hundred fifty (850) teet , more or less, to a 
point , a corner for lands for the State of Dele ware , Meraori al 
Bridge Approach, eaid point being distance by a tie l ine of south 
thirty-eeven (37) degrees, torcy-ona (41) minutes, thirty {30) 
seconds West, e.ight: hundred forty- two and twenty-two one- hundredths 
(842 . 22) teet tr0111 the last deoar:lbed point1 thence a long line of 
said lands of the State of Delaware , Memorial Brid~e Approach, the 
eight fol lowing described courses and diotanceat {1) North aixty
eix degrees, t wenty-nine (29) minutes, ti!ty-nine (59) eeconda 
West, fourteen hundred twenty-six and seventy-one one-hundredths 
(1426.71) feet, more or leas, to an existing monument; said course 
crossing over an existing ~nument at a diotnnce Northwesterly of 
two hundred twenty-four . and thirty-four one-hundredth$ (2l4 .34) 
feet more or lesa fro~ the said low water line1 (2) Norch thirty
three (3.3) degrees, five (OS) minutes, twenty-one (21) seconds 
East, three hundred forty-tour and thirty- two one-hundredths 
(344 . 32) Ceet to a point1 13) Nort h eixt:y·throe (63) degrees, 
forty-two (42) minutes, t wenty- aeven (27) seconds woat, six hundred 
twen ty-eight and seventy-four one-hundredthe (628.74) to a poiott 
(41 south seventy- five (75) degrees, fifty-two (52) 111inutes, three 
(03 I seconda 'Host, one hundred ninety-five and four one-hundredths 
(195 .04) teet to a point1 IS) Nort.h no (00) degrees, twenty- six 
(26) minuces, thirty-r.hree (331 seconds eaat, five hundred sixty
one and forty one-hundredths (561. 40) feet to a point; (6) North 
thirty-four (34) degz_,., forr.y-aix (46) ~inutoa, t wenty-nine (29) 
aeconds Saat, alcven hundred fifey-six and oixty-aeven hundredths 
(1156. 67) feet to a point , a corner :tor lands of the State of 
Delaware; (7) South sixty-six (66} degrees, twenty-four (24) 
m.inutee, forty (40) seconds &aat, eix hundred forty-nine and 
t hirty- five hundredths (649 .35) feet: to a point; and North twenty 
three 12) ) degreeo, thirty~ fivo (3S) minueea, twenty (20) seconds 
Bast. fourteen hundred thirty and sixty-eight one-hundredths 
(1t30.68) feet to a point and place of Beginning; 

CONTAINING WITHIN BUCH MBTES AND BOUNDS OF BOTH PARCELS HeRBWITl!IJII 
DESCRIBSO 141.30 ACRES. 
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WILMINGTON SOUTH DISPOSAL AREA 

WILMINGTQN SOQJ]l DJSJOSc\l· ARM 

A c~ !Net of lm:S Jinallc iD cbc SWD ofDcl.alowe, New CUU6 Oo\Wy, ~of Wilari~ 
1104 more p31tlcuW!y bounded mel dclc:Dbcocl u !ollowt: 

BEGINNING fof lbo wnoll a 3 b:b a1umimlm lllOilUID.CI1i wllb c1ilc (bcl'oinall« nt(emd Ill u • 
tlandllnl marb:t) m tho aid oflbcS-t UDCofl.blol p¥Od of laod blown u n.t 100 IDd u 
dtlerlbocl i.a 1Dcccl dated Nov=bc:r Ill, 193$ lllld ~Ill QusOaklo oflheRoco!darofDoedl 
In IIOd for New Cls1lo Cocwy in Deed Boolt 309 at~ 09.5 which wu p.ud attd ooiiVO)'Cid by 
tho Oclawuo Solid Wille Aulllorlty 10 lho SCQdary of tho A:smy, Unitt'd Stallll of Amcric:a mel 
runoing thcoco bln~iJli rev-'f llllmg tald SOOOI)d Lillo, u OI1W ~ No1th 117" 38' 07"' 
\Vue. as.oo rcee 1o a stam.n~ market, CbCIIICC l-ine uld SOCODC! LIDo &lid IIOVcrin&lbo led~ or 
tho IUbjOCI OMUr Ccr llnce ofdMdon, tho four (4) fOllowing OClUIWQ, Y!x.: 
(I) Narttt 15"33' 3r 1!811, 291.30 feet, 
(2) Norib 11"24' ST-I!d, S30.491c:et, 
(3) Ncnlt 1.,.(# 4:S" l!tsl, 700.66 ~vi. md 
(4) NotCh s-r 3t' scr Bul. uo.n reet to a~ 11111tcr Clllllld cbDat SOOib B?- 31' oo• 
Jlat 1,2.Sl.31 teet 1Iom dlo ~of !boD Foartlt LiDc ofcbat pare.~ or lind cbc:ribcd ill a Deed 
dated July lO, 1930 and recorded In 1hc llfOteafd Ol!5co of the Rooordcr of Oc.ecllln Occd ~ 
J, Vohw• Ill, I'll~ US wbich- p:llllOd JDd coczvcycd by 'New ClltiQ Couaty to the Oi.ty of 
WltrniJialan aid poitll alto bc!n$ dlsiW Sou1b 87" 31' 03" Eut, 37 :J I lbel ft'Onl mooUIIICI1i "A" 
~raud oa sald llr.e and ruaalng lhcDc:o ~ aJona J*1 of uld line. Sol.llh S7" ll' D:l" E-. 
lOO.B.S foci 10 a Mxlud t~~ala:r 1bmto lclrriD& aid llac 11111 ~ 10- tho ilnda aflbo 
111bjcct CJ'klll« ror linea or divuioc lbo fiYO (S) Collowil1l cxr.u::., vii~ 
(J) Soalh87°ll' 03" Eaat, 20'2.00 !oDd, 
(2) SOIII!a 1s• 31' m• BaJt. 196.00 fccc, 
(3) North 47" IS' 38" Eut, 550,.00 reec, 
(4} NGM 13• 07' -45" Ban. 700.00 fDCC 8111! 
($) Soalh 67" IZ' 29" Ed, 9S4.SI feel 10 a poiDI 011 mel d1lbDI So~ 22- 03' 59" W~ 
694.91 fed &om lbo ~ o!fbc Soalb ~ 03' S9" Wnt, 11194.11 fcc14110 lllbowo an• 
~ Booadlry Survey of Pon of Wllmlll&1an. OIY or Wflmiq!Dn :o.ilrino Tcnnlnal by 
Mtnn-TIIky, .P..DgiDau ml ~ dllcd 0c.10bcr 1-4, 1991, tboncc leavbl& uld Lillo llld 
contiDuin,& alaQc 1bo-caune ~ 0111 into lboDclnvc Riwz, SO'IIIb 6,. 12' 29" !-. 
81).1!) (OCC to I poiDl OD oriiCu lbo-24 clevlllion COilfOIIt 1Joe 11111t.w., OD a Topoppblc ~ 
ofWIImin&= Rlrbar South, 1)i!posal ~ ~lopmcol by tho A=t Oxpa of~ dilled 
from Pebruryl, 1983 to JUDe I 1, t98• m:IIUIIDln8 tbcrxo, -lftlaioa aloua nld -2-t clmdoa 
contour lliiC wl!bln iiM Dd.IWVII River, the mu (9) followin& eout111t, vit.: 
(I) Soulh n• 41' 31"We~~, 239.00 !oct, 
(2) Sculh os• n•;n• Woct. 264.00 £ocf. 
(3) Solllh 16" 52' 31" Wwt, l, IIMO ltd, 
l") &cub:lJ•IYZ'31" weet,lm.ooreee. 
(S) Soclih 411• S4' 31" Wett, 1.320.13 fl:d, 
(6) South 3S" 2l' 25" Wea~, 544.00 fOCI!, 
(J) Soulb !W" 21' 25" Wcet, 757.00 Ceel, 
(!) SoUib W S6' 2S" Wcet. 618.00 fed, 
(9) Solllh 10" 36' :z.s• We«, 104.02 f«1 10 • poblt ~ lbmcc lclvit\& aald ·24 clevllllon 
oontour llDc and =-ing Mid Odawarc lUYer, Nor1b 67• 01' J:S" We&!, 181.10 Cocc 10 a polDI on 
1114 tolllhanm!Ofl conx:roftblt pii'OC! otland ~ilia o-1 dated IDly 7, 19SI IIIIIl RCOtdcd 
iD 1bo a!on:.uicl Offiu oflbc "Rooonlct of Dcccillo OWl Reoocd N, Voheo I IS, Paao 10 'lllblch 
was StJIIIcd ond c:D~~V")"Cd by lbo W'ilmlll8l.oo lolld Nonhml ~ad CompiO)', cl al. lo lbo Oty of 
WilminBIOD and nl1llliAs tbclooo biDdio& alolla lbc eoulhwut aod ~ CMlints de~ ln 
lbo aforu>.id Deed Ole 1m (S) followiD& OOIII'Jc&. Y!x.: 
(I) Nonl\63• 41' 41" West, 317..61 feet, 
(2) Nollh 7'1" 12' 2G' Wm, 140..30 fDcl., 
(3) 315.00 feet ill a ~y cllroclioo llon8 o.-of a Cln1010 dw ri$111 ~ 1 ndi1l5 
o!Ci88.20 (COIIDII a lq dlonl bcado& IDd diiWtC4 ofNorth S7• 19' 49" W-., 310.00 feel, 
(4) Ncllh 41•18' t4• Wes1, 79Uilcd IDd 
(S) Na1h ~r • I' w l!.WI. 44.00 fr4 to a point oo lbo dlvbioa llDe or lbal s--t ot la:Dd 
dcltcn'bed ID thta dmuid docd IDd Aid '1'nd No. 100 ae ~ 1o 1bo hucloUcwc !1m 
m-:llloocd o.lCCI 8lld J1llllllng lhcnoei!IJidinJ U:mg Niddivllloa 1111~ 417.571l:d Ill a~ 
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4irDc:tbJ tioac lilA _, at a -liD d. iiA brtillt I l1llliua ot3,11U3 tMt ad a laa& cbaRI 
belliP& ... dlsaaec«Soall49" $1' ocr IIIIC, 417.36 kiD aiiiiDdud--..... - ottbt 
Flllb LiDoD daa!Ocd iD lbc a(on:aid Deed lind l1llllllrlc lhGico blndma nn'aJCly ~ Mid Fif!b 
1Jnc llld revcredy allmglbcFOUI1h and T!Wd.L!ma oCald Docd, rho 1brcc (3) followula ~ 
viz.: 
{l) Ncdl l 3•30'26":S.. 1,712.03 llertoa1111411dJDIIbr, 
('l) NodlllO" S1' 31" m.a. $17A9 fiiiiiD •llmlknt ~. 
(3) Nodb 19" S8' 3r Bast, 1Sll.30 filet to ~ JtandAnl llllltkcr to dlD pou.rt or bcJimina 
cClllLI!nfne 299.134 IICJ\'III or lmd 111M or ta. o( 'Mliob 1S.1'JO latii!IO!O or lol1 f.s llltmefll:d 
land. 

Tbt'llllliatlllled'llielreii!D~ID dlto..a-hlt•Glid ~ 
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3791 INFRASTRUCTURE PRESERVATION 

3792 GT USA will maintain the existing infrastructure and facilities to ensure long-term, unimpaired 
3793 availability of the Port for safe, effective, productive operations. 

3794 Wharf Fixtures: GT USA shall repair or replace fixtures on the wharf as damage is discovered 
3795 during routine, regular inspections, or as damage is reported in the course of operations. This 
3796 includes fenders, moorings, bollards, crane tie-downs, crane stow-sockets, crane emergency stop 
3797 structures, crane rails and fastenings, and crane power feeds. 

3798 Wharflnfrastructure: GT USA shall periodically inspect the wharfs supporting piles, sheet piles 
3799 and substructure, continuing DSPC's current pattern and recurrence interval. This shall involve 
3800 visual inspections and, as needed, non-destructive instrumented examination. GT USA shall 
3801 periodically identify and, if necessary, repair and replace wharf and sheet piles in order to 
3802 maintain the structural integrity of the wharf. GT USA shall also commission repairs, as needed, 
3803 to the wharf substructure. 

3804 Pavement Systems: GT USA shall regularly conduct visual surveys of the terminal pavement 
3805 surfaces, and identify areas of deterioration which indicate imminent progressive deterioration. 
3806 Where appropriate, GT USA shall apply surface repairs to deter further degradation. 

3807 Major Overlays: GT USA shall excise and replace selected paved areas in order to restore safe, 
3808 effective operations, or apply a new surface layer. 

3809 Utility Systems: GT USA shall regularly conduct visual surveys of water, sewer, power, 
3810 drainage, and data utilities, and make repairs as needed to restore proper and safe functioning in 
3811 accordance with applicable codes. GT USA shall regularly conduct visual surveys of the storm 
3 812 drain system, and as necessary, remove and properly dispose of any sediment buildups that might 
3813 occur. 

3814 Instruments and Equipment: GT USA shall regularly monitor the functioning of operating data 
3815 instrumentation and equipment, including gate instruments, truck scales, terminal lighting, spill 
3816 traps, and reefer installations. GT USA shall arrange to repair damage and replace failed 
3817 instruments as faults occur. 

3818 Buildings and Warehouses: The terminal's operating and administration buildings and 
3819 warehouses shall be maintained and kept in condition proper for occupancy and use in 
3820 accordance with applicable building codes and health department ordinances. Periodic exterior 
3821 painting, siding, roof repair, and window maintenance shall be done to protect the weather 
3822 integrity of the buildings and warehouses. GT USA shall also regularly monitor and repair and 
3823 replace any sprinkler systems, refrigeration units, electrical systems, and air-conditioning, heat 
3 824 and ventilation systems. 

3825 Berth Dredging: Working with DSPC and the United States Army Corps of Engineers, GT USA 
3826 shall arrange for dredging of the berths to maintain proper operating depths in accordance with 
3827 Section 6.6 of the Agreement. 
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3828 Administration and Design: GT USA shall undertake the administration of these maintenance 
3829 activities, including any necessary design, permitting, contracting, construction, inspection, and 
3830 monitoring. 

3831 Crane Maintenance: GT USA shall regularly monitor and maintain the ship to shore and facility 
3832 equipment. 

3833 Cargo Handling Equipment Maintenance: GT USA shall regularly monitor and maintain the 
3834 cargo handling equipment. 
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LETTER OF CREDIT 

Irrevocable Standby Letter of Credit No. ___ _ 

Date of Issuance: --------------------------------
BENEFICIARY: 
Diamond State Port Corporation 
ATTN: Executive Director 
c/o Department of State 
820 N. French Street, 4th Floor 
Wilmington, DE 19801 

At the request and for the account (GT USA Wilmington, LLC) ("Applicant"), we 
STANDARD CHARTERED BANK ("Issuer") 
2 GATEWAY CENTRE, 13TH FLOOR, 
SUITE 1302 
NEWARK, NJ 07102 
issue this irrevocable standby letter of credit number (reference number) ("Standby") in favor 
of the Diamond State Port Corporation ("Beneficiary") in the maximum aggregate amount of US 
$15.0 million. 

Issuer undertakes to pay the Beneficiary's demand for payment in U.S. Dollars and for an 
amount available under this Standby and in the form of the Annexed Payment Demand 
completed and signed by an authorized officer as indicated and presented to Issuer at the 
following place for presentation: 
2 GATEWAY CENTRE, 13TH FLOOR 
SUITE 1302 
NEWARK, NJ 07102 
on or before the expiration date or any future expiration date. 

It is a condition of this Standby that it shall be deemed automatically extended without 
amendment for two year periods from the expiry date hereof or any future expiry date unless at 
least sixty (60) days prior to such expiration date, we notify the Beneficiary at the above stated 
address by overnight courier that we elect not to consider this Standby letter of credit renewed 
for any such additional period. 

This Standby is being issued pursuant to the Concession Agreement dated ____ _, 2018 
between Beneficiary and Applicant (the "Concession Agreement"). 

The expiration date of this Standby is [date]. 

Issuer hereby irrevocably undertakes to pay any amount not exceeding the Letter of Credit 
amount, in immediately available funds, on submission of a demand in writing in the form of the 
annex, from the Beneficiary stating that Applicant failed to perform its obligations under the 
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3880 Concession Agreement. The submission of a demand shall be signed or endorsed by the 
3881 Beneficiary. Payment against a demand shall be made within 3 business days after presentation 
3882 by wire transfer to a duly requested account of Beneficiary. An advice of such payment shall be 
3883 sent to Beneficiary's above-stated address. 
3884 
3885 Partial and multiple drawings are pennitted. 
3886 
3887 Any payment made under this Standby shall reduce the amount available under it. 
3888 
3889 THIS STANDBY LETTER OF CREDIT IS ISSUED SUBJECT TO INTERNATIONAL 
3890 STANDBY PRACTICES, ICC PUBLICATION NO. 590, 1998 AND AS TO MATTERS 
3891 NOT GOVERNED BY THE ISP98, THIS LETTER OF CREDIT SHALL BE GOVERNED 
3892 BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF 
3893 NEW YORK. 
3894 
3895 PLEASE BE ADVISED THAT OUR TRADE PROCESSING CENTER IS NOW LOCATED 
3896 AT THE FOLLOWING ADDRESS: 
3897 
3898 STANDARD CHARTERED BANK 
3899 2 GATEWAY CENTRE, 13TH FLOOR 
3900 SUITE 1302 
3901 NEWARK, NJ 07102 
3902 
3903 CONSEQUENTLY ANY REFERENCE TO EXPIRATION OF THIS LETTER OF CREDIT 
3904 AND PRESENTATION UNDER THIS LETTER OF CREDIT AT OUR COUNTERS WILL 
3905 MEAN OUR COUNTERS AT THE ABOVE NEW ARK ADDRESS. KINDLY SEND ALL 
3906 CORRESPONDENCE AND DOCUMENTS UNDER THIS CREDIT TO OUR NEWARK 
3907 ADDRESS. 
3908 
3909 IN CASE OF NEED PLEASE BE GUIDED BY THE FOLLOWING: 
3910 
3911 FOR QUESTIONS RELATING TO ISSUANCE/AMENDMENT OF COMMERCIAL AND 
3912 STANDBY LETTERS OF CREDIT, AS WELL AS CLARIFICATION OF LC TERMS AND 
3913 CONDITIONS, PLEASE CALL BERNADETTE EDOUARD AT (201) 706-5310, DEBORAH 
3914 CLARK AT (201) 706-5306 OR YVONNE BOAKYE (201) 706-5302. 
3915 
3916 FOR QUESTIONS RELATING TO STATUS OF DOCUMENTS OR ORA WING(S) THAT 
3917 HAVE ALREADY BEEN PRESENTED AND/OR THE RESPECTIVE PAYMENT, PLEASE 
3918 CALL: KATHY PARK. AT (201)706-5319 OR VIA FAX AT (973)474-5929 OR(973)474-
3919 5930. 
3920 
3921 WE HEREBY ENGAGE WITH YOU THAT ALL DOCUMENTS DRAWN UNDER AND IN 
3922 COMPLIANCE WITH THE TERMS OF THIS LETTER OF CREDIT WILL BE DULY 
3923 HONORED UPON PRESENTATION FOR PAYMENT ON OR BEFORE THE EXPIRY 
3924 DATE OF THIS LETTER OF CREDIT. 
3925 
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3926 
3927 
3928 
3929 
3930 
3931 
3932 
3933 
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STANDARD CHARTERED BANK 

[signature] 

Authorized Signature 
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3934 Annexed Payment Demand 
3935 
3936 [Date] 
3937 
3938 STANDARD CHARTERED BANK 
3939 2 GATEWAY CENTRE, 13TH FLOOR 
3940 SUITE 1302 
3941 NEWARK, NJ 07102 
3942 
3943 Re: Standby Letter of Credit No. [reference number], 
3944 Dated [date] 
3945 Issued by [Issuer's Name] 
3946 ("Standby") 
3947 
3948 The undersigned Beneficiary demands payment of[INSERT CURRENCY/AMOUNT] under the 
3949 Standby. 
3950 
3951 Beneficiary states that Applicant has failed to perform its obligations under the agreement titled 
3952 Concession Agreement dated and therefore is obligated to pay Beneficiary the 
3953 amount demanded [, which amount is due and unpaid] under such agreement. 
3954 
3955 Beneficiary requests that payment be made by wire transfer to accmmt of Beneficiary as follows: 
3956 
3957 Diamond State Port Corporation 
3958 ATTN: Executive Director 
3959 c/o Department of State 
3960 820 N. French Street, 4th Floor 
3961 Wilmington, DE 19801 
3962 [ROUTING NUMBER OF BENEFICIARY'S BANK] 
3963 I NAME AND NUMBER OF BENEFICIARY'S ACCOUNT] 
3964 
3965 DIAMOND STATE PORT CORPORATION 
3966 
3967 By its authorized officer: 
3968 
3969 [INSERT ORIGINAL SIGNATURE] 
3970 [INSERT TYPED/PRINTED NAME AND TITLE] 
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3972 Tax Parcel Nos. 26-067.00-001 
3973 26-067.00-002 
3974 26-067.00-003 
3975 26-067.00-004 
3976 26-067.00-005 
3977 26.073.00-002 
3978 10-006.00-018 
3979 26-064.00-002 
3980 06-153.00-006 
3981 06-153.00-003 
3982 Prepared by: 
3983 Morris, Nichols, Arsht & Tunnell LLP 
3984 Attn: Katherine H. Betterly, Esquire 
3985 1201 N. Market Street 
3986 P.O. Box 1347 
3987 Wilmington, DE 19899 

3988 MEMORANDUM OF LEASE 

3989 THE DIAMOND STATE PORT CORPORATION ("DSPC,), a Delaware corporation 
3990 created by the Department of State of the State of Delaware, and GT USA WILMINGTON, 
3991 LLC, a Delaware limited liability company ("GT USA,), do hereby declare, effective the _ 
3992 day of 2018, this Memorandum of Lease: 

3993 Pursuant to that certain Concession Agreement executed effective _, 
3994 2018 (the "Agreement"), DSPC demised and leased unto GT USA, and GT USA leased and 
3995 demised from DSPC, that certain property described in the Agreement and more particularly 
3996 described on Exhibit A attached hereto (the "Premises,), on and subject to the terms, covenants 
3 997 and conditions contained in the Agreement. 

3998 
3999 
4000 

1. The term of the Agreement commenced as of _, 2018 and shall 
expire on ______ _ , 20 __, unless sooner terminated or extended as provided in the 
Agreement. 

4001 2. GT USA shall not assign the Agreement except in accordance with the terms of 
4002 the Agreement. Unless specifically approved in writing by DSPC, no such assignment (except in 
4003 accordance with the terms of the Agreement) will relieve GT USA from its obligations to 
4004 perform all of the terms, covenants and conditions of the Agreement. 

4005 3. This Memorandum of Lease is intended only to provide notice of certain terms 
4006 and conditions contained in the Agreement and is not to be construed as a complete summary of 
4007 the terms and conditions thereof. In the event the terms contained herein conflict with the terms 
4008 and conditions of the Agreement, the Agreement shall control. 

4009 4. Upon the earlier of termination or expiration of the Agreement, pursuant to the 
40 l 0 terms thereof, DSPC and GT USA shall execute a release of this Memorandum of Lease which 
4011 shall be filed in the Office of the Recorder ofDeeds in and for New Castle County, Delaware. If 
4012 the Agreement has been properly terminated or has expired by its terms, then DSPC and GT 
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4013 USA agree to execute the release within ten (10) days after receipt of a written request for the 
4014 same by either party. 

4015 5. Except as otherwise indicated, aU initially capitalized terms used in tllis 
4016 Memorandum of Lease and not defined herein shall have the meanings ascribed to them in the 
4017 Agreement. 

4018 IN WITNESS WHEREOF, the parties hereto have executed this Memorandum of Lease 
4019 as of the_ day of 2018 

DIAMOND STATE PORT CORPORATION 

Witness: 

By: __________ (SEAL) 
Jeffrey W. Bullock 
Chairperson 

4020 STATE OF DELAWARE ) 
4021 ) ss. 
4022 COUNTY OF NEW CASTLE ) 

4023 I HEREBY CERTIFY that on this _ _ day of 2018, 
4024 before me, a Notary Public in and for the State and County aforesaid, personally appeared 
4025 Jeffrey W. Bullock, Chairperson of the Diamond State Port Corporation, known to me (or 
4026 satisfactorily proven) to be the person whose name is subscribed to the foregoing and annexed 
4027 instrument and acknowledged that said individual executed the same on behalf of Diamond State 
4028 Port Corporation for the purposes therein contained. 

4029 IN WITNESS WHEREOF, I hereunto set my hand and official seal. 

4030 
4031 

4032 My Commission Expires: ________ _ 

4033 
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GT USA WILMINGTON, LLC 

Witness: 

By: __________ (SEAL) 
Peter Richards 
Chief Executive Officer 

4034 STATEOFDELAWARE ) 
4035 ) ss. 
4036 COUNTY OF NEW CASTLE ) 

4037 I HEREBY CERTIFY that on this __ day of 2018, 
4038 before me, a Notary Public in and for the State and County aforesaid, personally appeared Peter 
4039 Richards, known to me (or satisfactorily proven) to be the person whose name is subscribed to 
4040 the foregoing and annexed instrument and acknowledged that said individual executed the same 
4041 on behalf of GT USA Wilmington, LLC for the purposes therein contained. 

4042 IN WITNESS WHEREOF, I hereunto set my hand and official seaL 

4043 
4044 Notary Public 

4045 My Commission Expires:---------

4046 
4047 
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4048 

4049 

4050 
4051 
4052 
4053 

4054 

4055 

Main Port Property: 

Page 1 
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DRAWING OF PORT 

Dtii: ~/10/ZO!I 
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4056 

4057 

4058 
4059 

Edgemoor: 

Page2 

Edgemoor 

Htw 0.0. Co•tF Dtl.l....,. C .. : htpl/.......-aott 
lllcW.v: ,_ ,.,.~,,~ ..., .• , •• , • .,.,~~-........ 
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4060 APPENDIX 11 

4061 
4062 PERMITTED LIENS 
4063 
4064 Diamond State Port Corporation's security interest on Assets granted pursuant to Section 18.2 of 
4065 the Agreement. 
4066 
4067 A Leasehold Mortgage, Security Agreement, Assignment of Subleases and Rents and Financing 
4068 Statement (Fixture Filing) by American Minerals, Inc., a Delaware corporation, as Mortgagor, to 
4069 Bank of Montreal, as Administrative Agent for and on behalf of the Lenders, as Mortgagee, 
4070 dated as of August 2, 2011, and recorded on August 16, 2011, in the Office of the Recorder of 
4071 Deeds in and for New Castle County, State ofDelaware, as Instrument Number 20110816-
4072 0050794. 
4073 
407 4 A Leasehold Mortgage, Assignment of Leases and Rents Security Agreement, Financing 
4075 Statement by American Premier, Inc., a Delaware corporation, successor by merger to Ralstan 
4076 Trading and Development Corporation and Mineral Development and Sales Company, the sole 
4077 partners in American Minerals, Mortgagor, to Continental Bank N.A., a national banking 
407 8 association, Mortgagee, dated as of December 11, 1991, and recorded on December 17, 1991, in 
4079 the Office of the Recorder of Deeds in and for New Castle County, State of Delaware, in Deed 
4080 Book 2147, Page 304. 
4081 
4082 Any other recorded leasehold mortgages granted by any tenants at the Existing Port. [Note: 
4083 Parties agree to update this schedule prior to the Commencement Date to reflect the recording 
4084 information for such mortgages following the completion of GT USA's title review.] 
4085 
4086 ** City of Wilmington mortgages on Existing Port to be paid off and satisfied upon 
4087 Commencement Date. 
4088 
4089 

Appendix ll 
Page I 



4090 

4091 
4092 
4093 REQUIRED CONSENTS: 
4094 
4095 1. 

4096 a. 
4097 
4098 

4099 2. 

4100 a. 
4101 
4102 

4103 3. DNREC 

APPENDIX12 

TIDRD PARTY CONSENTS 

4104 a. Air Permit- Operation PCI Conveyor Issued on March 30, 2012 by the State of 
4105 Delaware Natural Resources and Environmental Control. 

4106 b. Mobile Harbor Crane Permit Operating Permit APC-2017/0084 Crane C-7 and 
4107 Operating Permit APC-2017/0085 Crane C-6. 

4108 

4109 REQUESTED (BUT NOT REQUIRED) CONSENT: 

4110 1. 

4111 a. 
4112 

4113 NOTICE REQUIREMENT ONLY: (Advance notice but no consent required) 

4114 1. -
4115 a. 
4116 
4117 
4118 

4119 WILMINGTON HARBOR SOUTH: 

4120 Wilmington Harbor South has been excluded from the definition of Premises but DSPC will seek 
4121 approval of the Department of Army to transfer any leasehold rights DSPC may have in such 
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4122 Wilmington Harbor South to GT USA; provided, the Parties agree that these consents shall not 
4123 be a condition to closing. 

4124 a. The Department of the Army Lease, Wilmington Harbor Navigation Project, New 
4125 Castle CoWlty, Delaware, No. DACW-31-l-16-605, between the Secretary of the 
4126 Am1y and DSPC, dated April 11, 2017. 

4127 b. Department of the Army Lease Wilmington Harbor Navigation Project 
4128 Wilmington Harbor South Confmed Disposal Area, New Castle CoWlty, 
4129 Delaware (Lease No. DACW-31-1-19-001) between the Secretary of the Army 
4130 and DSPC (Autoport). 

41 31 c. Department of the Anny Lease Wilmington Harbor Navigation Project 
4132 Wilmington Harbor South Confined Disposal Area, New Castle County, 
4133 Delaware (Lease No. DACW-31-1-14-404) between the Secretary of the Army 
4134 and DSPC (Autoport). 

4135 d. Department of the Army Lease Wilmington Harbor Navigation Project 
4136 Wilmington Harbor South Confined Disposal Facility, New Castle CoWlty, 
4137 Delaware (Lease No. DACW-31-1-19-022) between the Secretary of the Army 
4138 and DSPC (FPOR). 

4139 e. Department of the Army Lease Wilmington Harbor Navigation Project 
4140 Wilmington Harbor South Confined Disposal Facility, New Castle County, 
4141 Delaware (Lease No. DACW-31-1-14-405) between the Secretary of the Army 
4142 and DSPC (FPOR). 

4143 

4144 
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4145 

4146 
4147 
4148 
4149 
4150 

4151 
4152 

Page 1 

APPENDIX13 

VOLUME SCHEDULE 

------------- -_....,.-_-=.... 
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4153 

4154 
4155 
4156 
4157 
4158 
4159 
4160 

APPENDIX14 

GT USA CORPORATE GOVERNANCE, COMPLIANCE AND ANTI-CORRUPTION POLICY 

[See attached] 
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4161 
4162 

Ol .. c.....,...o.-...v.. W~I'Wcy"*4 .... 1<ftl\t 

.,. ... 
Gvfsimr Grpyp Co!poaM Gmmcrg Co!!Parg & MtCam!p!ian , ..... 

A.~ 

c.Hiolno< a-,p "'-" .... ,...;,..the hig'-' s!cndord ol ~ cotpO<VIo - · ond """"""'• 
JO<iol -mibirfiY. ~ Gvlflo;.... Gr""p ;. _.."""-'~ lo concfwl ;.. buo._, legally. f..,ly. honotlly 

ond ....., '"'"JPOroncy O<>d inlo9rifr. It 11 the pofocy of the Gulltoinot G<oo.p 10 "'""ply..,,., olt law., ,.,r .. 
O<>d reguloliono -•••11 - ·t.Ot..fv. onti-<0m1p<lon, - ond ;,_o!ioMfo.odo ~rol> in allot. 
_.,.,., ;, ............ G.AIIom.. G<oolp _...... 

,._ ~lftoi~ Gfovp is o ~ mttmbef of tM Ptorl rniftotiw. o M inrHs l.ad tniefotiw f01~ br !h. 
Gvlfto',...r G~'s, Vit•Cho~n, il\ co-operation vmh 1h. Unit.d NotiOn& Oft.c• * Pol'tMnh•pa ond 
by creoting o "t'Of*Qk porfn.nhip wYth th. UfMt.O Norioru <mbol Compocs1 lo odopl h1hor stondof'dt 
tn corporoM ot<o\ltltobillty, honsporonc:y ond govwnonce ond lhei-•by ..,honc.l"9 b..,.;MU l nncwotioft~ 

oppottunity ond 'IOiw ereo(tQn, 

e. ~*'-!ltd 

Sine. a, fotmarion ;n 1976, th. GuHJoi,., Grovp hen. corrslsf.,afy IT'O'irt1otned o zaro_.ol.,ora ttonct in 
- 10 dll0tm1 ol-tllp<ion ond o "'"' -nt 10 a>mply .,;,h o>pon ond on1omotionolorodo 
oontrols ond ~ - " "" to do >0 in on;. ~· CX....014nc9 ond c....,plonco Pol;ey (,.,;. •Policy"). 

c. ~ 

llriboly 

~ 

G.lfoolnor 

m.eon. p.romisi"9. ofiet\ng ot'~ teceiving or .tOICitino on t~ndv. oMmog. to 
0< "-o-0< ...oily,"'"-c£.....,_ or lhr-h on ;,~, in order tllot 
tho,.,_« onri1y "-'d ~"' ro(,.;, '""" poriormin;. on od "' bt.od> 
ollho;r ~"' pubiC""""-

,._,. -ad i~ to result;, lho ........, ol -.....d -""""r Ol'd/0< 
outt.orily lor per>«>aa a<...._ gain ond ~ lsrib.r,. coonftins ol...._. 
and......_ ol..-ol-r M;,yol G.lfoolnor G._ 

.._.. Gwltoi-c-pony limdocl. Shorjoh, IW. 

Gullloiftw G<oo.p .._.. G.lftloj- b ofRaooc and~ 

I'Git-. 

,.,__. 
,_,. ~.-~ 0< ~. ~. - ..... 

~ ...... and---,_,. .. -·~by 0< ~- fundion 0<1 boholl ol -
Otlllty of G.llfto!N< G<oo.p. 

01---.... ~ ..... ,..., ,_,.,,~,, 
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rec:U$01 

Reostri<tocl 
EkniMU 

U.S, bpon 

US. Pe-rson 

.. 
meom the Pf0Cr1o" by which o director, officer « etn~OfeO of Gulfl'oiMr iJ 
OAXtud.d f'1)m o business tronsodton or oct\Yif)- bec.auM of U.S. econoti'K 
~nctiot\t., 

nlfO'N odiv'ti.s, to b6 condu<..ted by Or¥( em~ of G\Jiftoiner Gro...p ot othe-r noct· 

U.S. peNOI'J. or el'llifin, ~loting lo butinet.:s wdh countries.. QO""eTnmonb, ontitiM, 
or persons ogo;nsl whom ec.onomk sandioru. IOW1, tx«:LJtiw ordtrs. ond 
llfllllations .,._ been impoood by tho U.S c;o..,...,ot, including tho Offico of 
foooign AsMIJ Control (OFAQ, U.S. Oepor<mont oliho Troo"'ty 

tneoru oduol .s.hiprmr.nl o.r hotJsmission of itwm controlled und« Ike Export 

Admlnis!Totion ~olorioru (EARl or ln!omotionol TtOflit in 1vm> ~lotictls (IT.AA( 
out of 1t.. Unoed State• ond includes ~nowfedge 1ho1 wt...t ;, be;ng 1'1>nm...d Ia 
a U.S.. enliry will be hJt1her trol'lSt.ITed Jo o kwign pe~n. 

means ony; (1) U.S .. citiz.en, wh.erewr loc.m.d if\ the ....or1d or by whomcYer 

•mployled; (2) U.S., perma.nW\1 resident ottet,# commonly Nfemad "' as o ·QtMI' 

card hold..-; wf,.,roM>t" loeated in tt.. wo~d or by whomovor emp~; or (3) 
petson ph)'Jfcolly loca:ecf in lhe hwti10f"Y of the United Slotes (•~ if tempotori:ly) 
ond ifldudn ony compony or entity Of\?OI"'h:ed under th• kJwt of 1he Uni\td Stoles, 

ond On)l non-U.S. brooch off.co t'-wof. 

~Qf.Jlif. fQ.I.!Q: 

Thir Policy appli., lo the Gufftoinor GrO\Ip, dire<.IOrJ~ tmploytoes, ~S\IItOtlb. oo.ms ond POtlnen in oil 
lhoir octs end troruod'iOM. This Policy furth.t .~._ncb to olt rho notionoJ ond inlemGiionol bt.ninns 
&eolin.g' arid lrontodiocu of lhe &..lhoiner Gro\lp. AIJ 1M ptovisions of the 8C'ibery N:.t 2010 o1 the Unii•d 
( iogdom ofo incorporvted into this Policy br re.ferenco. Add"rtiono.lfy, l~t Polfcy is inlel'de.d to et\Wnt 

complionc.e with 1M fohowing norlonol end i llftu~oat.i01\0I Iows a nd cottYenliom, os omandad. rwpfoced 

Ot updoied twhkh ind~s. bul b not li..,:r-.d lo): 

1, Th• OECO Convoe.ntion Ol"' Combating 8ribory of Foreign Pvbtic Officiob in lnternotjonol Busineu 
Tro,.octioos (1~97) 

2. 1M OE;CO Guidflfirte.s for Multindionol frtt.erp.ris•s {2000}. 
3 1.,. UN G'lobo.l Con,poc:r Prlnciplo' 
4 Tho Unilo::f NaJlons Conwntion ogoinsr Convption (2003). 

~. Tho Foreign Corrvpl Proc~ces Ad of 1977 (US fftdetol Low) 

6 . The low on rho Ptocedurn fOt the Recovery of itle9olly Obto~ed Mlic ond ,._ivcJe Funds (Ouboi 
l.aw Number 37 of 2009) 

7. Tho UAf F.doml Penal Code (Numb.r 3 of 1~87) 
8 1M Objo<tivos, Poll<ioc ond Guidotlnes of fho Poorliml;ot;..., (20 IO) 
9 US. EAA as odmlnisiO<od by lho U.S. Com-•• Oepor<mon1's Buroav of lndusloy ond Setunty (BIS}. 

c;.- * c......c:o.-~-~~,.llt_, ~h09 

.. 
lO.Iotornalionol Troflic W. lvm> Jt.gv!otions PTAA) "' odmin;lllotod by rho U.S Siolo O.pari'mon!'s 

Oiredoi'Uta of Defense Trode Controls. (OOTC). 
ll Economic J!Ondions feguScmons odmfnistar.d by the U.S. Treo:nuy Oopot1ment't Office of foreign 

Ass«• Conlrol (OFAQ. 

12.U.S Oeportmontott:.n.tvr (DOE] -•'*rovord;nanpottsond impottsol notuoolgosond liquoliod 
nalurolgos undo< the NC11u10l Gos N:J (15 U.S.C. § 717bl ond undor DOE <Wllulalions (10 C .f .lt 
Port 590). 

1l.U.S. ~i.DundoringConltoiAd of 1986, .,. .. pcM.d byT~Io Ul of the PATRIOT Adof200 1, os 
omondocf. and the Bonk~ N:J of 1~70, "'omorrdod. 

l~U.S. ltans...6on\ Ad of 1996. 
15 U.S Compte._..., 1'1>0 Sor.:.;ons, A«ountabo1rtt. ond Oiwslmollf N:J ol2010. 

16.U • .S. IJGJ! Th....t Redudion ond S,.ion Human RighlsAd. 
17. U.S. Iron Fr&edom oMf Counterprofif.fotiot'l Ad, 
18. U.S. Anti"'""""" ond Ellod1-... Ooath P"""lty N:J ol1996. 
19. Euro_., Ca<tnd Rogulotion No 42Bn009 ot 29 Moy 2009 fonducfonglho EU Ouoi-U,.li" ); and 

rolafod uport <oniTol• J.gislalion ;mplemor>l•d by EV MemW Siotos 
20.U.K. P.......U ofCrimoAd 2002 ond!ho U.K. Ton-orlsmAd 2000. 

If. CQMPlW!CE 

1. " .. the responsibility of G<.lfto1nor Group, n ,..,.,., .. , ond ""~""" at oil ,,,.. b ot>ido by oil I .... , 
res~uloftofU ond intamoliooat ~ appiKxJble in ft.. COI.U"dritts ifl ~ Gvtftoiner G~p opetO'tos 
Of w!lid> o~ opj>I'ICCibfolo the """""'* ond l'onne". l.odc of k~ obo<A a~kabfo rvlos ond 
"'&''lofionsiJ .....,..., - 01\d oodr of the-....,, ond Porln« mud l<oop lhem-Ujldaled wil~ 
and ocr occotding fo: 

the ~,;~;n lhis Pbriey; 
U. oft ~nt 1ocol rvM:s and "ca'slotion it~ tho covntn.t lhey conduct bl.ls:iness; and 

ill o<t..ra~icoblo bus;noss p<odion 

? . Alllho Porsonnol ond Pbr1nen""""" c:ompfywirh fhe 04ttidtng lo<ol k:r¥rt podition ond &ruvre rhot tr is not 

violot.d, os lherre, may b. c.t~ain motten. that w. per~ w&hin th is PD5cy b.A wrCIUld be prohibt·tod 
vnd• loeol lmt~ ln cartcin countries whent Guift.oi,l'W' Group opef~. 

3. Gulf<:oifw Group•s Penol\nei ond Porinen (~"~.1St comeqUff'l(ly o~ exerc;t.e good jvdgmef"'l ond ,...,., 

put fM.,..._tv.s or oth.rf into o position of beihQ vndctr vrdue ii1Rwnc:e or ew:rt the suspicton t~f. 

.f. tt is NEVER in the i!WfH of Gt.~lftoln•r Gt\Wp to violote this Ptlt<.Y. Cornpl~nca wi1h this Policy is 

MANDATORY on o il Pen«1nel {and #Qilure to compfywill be a di.tcipllnory oH.ncej ond Pottn~:n 

GT-~o.---~~·"-'k,.,-_. '-P4aftt 
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" -- 1 
Whilst oonductin.g businas.s ~tt in lfl• world, neither the Gt.~Htain.c Group nor ony of itf 
d:irodon, empiO)"'e'S, eonwltontt~ og•nts. P.r~onn-.1 Of'd Partners ,llcJU induCg•ir'l ony'ohhe foltov.inQ 
ocb : 

1.1 bribery. wl>kh includ .. : 

o) Accepting on Un.towfullndvc•~ for ony reoron ond from Ofr'/ naturct-1 J*lOO or J.gol entify; 

b) Offen~ on Unlawfvllnducomont For ony r-.oson ond to any notvtol Pf"SOI'I o f f•t entity; 
c, Offering 01 ocr;opti~ tcuh or other fomrs of payment to secu~ o conlrod ot obloin o IM:ettM; 

d) Off.nng M oc:copting 9'ftt or en*toin"""" il"'twwded to inftuenot lhrt ..Opieni lo undottoQ o 
potticulor courH J odion; 
e) o«.ring « occepting donations with on ulterior r'f'I06;e; or 
~ -"' ol ~-~-- 0< oax>mmodo1ion 10< a cwamo< 01 official wh.n ....._ i< no undotiy;ng 
~ pturpose' for 0 lriJ). 

1,2 Alttm.,Ood bribery, wh;ch include<> 

o) Att.,..,p6ng to ollor at >Oiic~ on UnlawM lncM.,.nt; 
b) Promr.ir.; to offer~ tolicit Ol"' Unlowfvllt)dua.menf; 

cj Au1horizi"g the oec.ptonce or offering of on """'awful fnducement; or 
d) AgrMi"&"' ocwpl, solk.ll, oH.r- or authorize on Un~ lnduc:emenl. 

Fo< tho pw- of tl>is Policy, the..., Un.lowfvllnd_..,.nl sholl includ. _...,., gilt. 0< Off1 olhw 
Y01uobt. eonsidervHon, ~her tongi't* 01 inao..n;i~e, o;med to .so<:u,.. on unfair, undu. 01 ifJ.gol 
odvonkJee of ony notv~. 

l>ny b<ocr:h olthis Policy shell: (o) omounllo g...,.~. (bl be holed with the ul,..,.. gr<Mty. 

(cl be OICpodiliowly inv..,;gotod fondopondentfyj ond load b,. tho ao of Gulhoinor Group, (d) be 
doclt with oa:cnJ;ng to tho "'"""mng l'ononnal poliO..; and (ol "'pol1od to the cpproprioto 
outhotilies. 

Anrw with trpoture of c;oaylj!Jig!) 

Tho following c.- or. "'"""lied en potontial risk oreos fer <afrvl)6cn and include '"Siandordo of 
Conclvd" thai 0<0 i..;.ndod as ptinclplos ond guidcmoo to oss4t in ide<l61ying end dooling w;f, ~ioN 
of poleflfid convpt~ 

.. 
1.1 S.Nicws 

Thl• t..ction ,.ioterto polontial businon al Gulfta;.- Group ,.;oh ot-ird ponies and c4hor '"""""'"-

2.2 Slondoods ol Ccnduc<; 

Gutk.;,.. Group w'oll only pcl1idpo<e in bv.Ones .....,_it con com-loi.ly 10< ~ bo.od 

0" tfw quoGfy oi'Cf pic:. of ib ofhring1 and not by ofl.ri.ng bribes Of •ngoglf\g in Ol"f)' ~ 

vnd1ic-ot ~ • .;,he.r direc:tJy or inditM::Jiy 

li. lmmodlalolr upon the idomirocc""" of o buoi..,. oppcl1unity and ronoinuovsly •h""'')hout such 
bucincs pnx:es,s, h ~ ,__nne! must undtt1ab a risk OS.5es:SI"''Mt''l to i<Mnlify the 

~lcalihood cf 1M custo_. and the ~!;e busi,_ oppommity con..,_..ng tto;, Pbrocy. 

ill. App<"'clo and -oloticn rvloo lor pro-.nto, -· -.~ ~ tormo 
"' O#'f otho< clrtio1lon (..,... Gulftalt. G«>Up >loN!o•RI-.. ond- lot buslnon ..,..,_ 

(I an,!. ....... be ~led in""""""' --pclicMs. 

3. l'.l!!!!!m 

3.1 GuiA<lii'IOf doo> MNU wilh o ovmber of Pbm.n;, diflo<onl pam ol tho wo~d. Tho"""-' en 
f'OIPOnsible fo oond.ud bYs4nesses cx.o:>fding to tfW; Porq in tho ~ mo,., at Pwsannel, os 

<UIIoinor rTIOf Mel ibollllcblo lor t'*r odionL 

3.2 Stondctds ol Ccncfucl, 

3.2.1 N i< ,...., oppoptialo 10< o Pa-lo ""'l'""' on"" on Gulfto;_.., behalf""" -.lei bo 

c ~of 1M Pblicy, ...._'""""""'to do ><> by Gvlftoinor 0< nol. 

3.2.2 Authorising, ~ng "' lcr>a.n04jly allcwinQ (which irdudo> hcMtog • """"""blo 
....pQon of thoir inlonlionj ony tNtd pc.lylo PDf or - bribes o< • ._in ctho< a> ""P' 
~on Gulltol_.-, beho~-cr. ca soriou> .nololions ol tiVs Poky ond can~ 
oppt;o:,blo oM•a>nvplictl '-'. 

3. 2 3 .oil l'ononnol who - ~ in 0!1Y cspod of tho '""iof1Jhipwith c Portner oholl co,PY 
w\tlllhe~.,..,.od,..r. 

An IMIIYolion/KYC <Kr-Y-Cuolome<) of tho"""'""'""""' be patlo""<d prio' to 

any oppcinl"*" 

(#'l.~c;..o....f'Onol._,~h.Wylf ..... ...Seltf 

ii. "Tha general ptinciple is to perform r4151e0'tch and inlcMews to ensute i~ the Pcu1rw 

,, __ ._ ............ .,_.,.,lf'oo'l _..... l 
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.. 
og,_ 10 ~"' 0 -·-"""""'""'"""' th;.ll:>licy. Tho -h shoJ. ill/.,- olio. 
indudo •·G· r.M.wing in~moOOn available in lhe pubJlt domoin oM, whe.n.Yer 
oppfk.oble. ont potvltiol conf!ids of intttrast and ony prior ot cur~ odminiJ1t'otn.. 
eMf, crimiM or govamtneJI"!fal pr"'(leed'ngs.Uwof.Ang the Pc,.ner. 

iti. AU Porh,.n. mvs:f bt, appointed f"'I'SUori k) o wriH•n co.rdrod ond whttwwr ponib$1, 

this •ho<Jld bt tho rol""'nl Gull<o1-~ of tho og'"mont. 1\rrf 'IOtiotions to such 
og!'Mf'Mn~s. or onr reques.ts to vso o conrnxt oc,..,. lhon Guftfoiner pr.par.d 

09'"""'"1. """' bt ,..,;owed ond opp....-1 by Gulflo- logo! D.partmonl. 1\rrf 
such written controd, onQt sfoned~ shell b. dMmed k» inc~ bt r.r.r.noe, thiJ 
Po1ky. 

iv~ h"f consi~olioo poid to o Portn.r must be oppropriaJe, reosonable, e~uitoble, 

nagolio.red' '" orrn') length bo.Jis and jv~ifioble ;n refum for legitimate sorviCM 
putlt.KIInl t;. ""'* og'"ment Con-sideration o.Mll 01\fy bo paid lol~ng r.coipl of o w.S:d 
ino.Oceond to ib regist.red place of ~w'cornpenywithin ib aK~rdryot residence. 
AJI Pe-r~J and PorfMtS m\liJ notify Gvllioin. immed~ely i:n wrtring in [he eYen-1 of 
ony 11111*1•d Od of bribt<y <>< if tf.e,e ho• boon o "'-h of Off'( •ol"""" ooti· 
c.orrvprion 1-. 

Giftt t1ospi1o§fV orwJ Emtnw 

Exc.hong:es of r&osonoble and courtfly buJiMU gifts o:nd hospilolity otw. port of our busirw:ss p~oc.tim. 
ond ollowod if they ore,,.,..,.....,.. proporliona>e. ,...,..bit ond ol o bono t.d<. OGCurw. !hoy <hould 
be I'J10dec in na1Vte ond vol• ond not~ Ot'ly on\Out\ts ~ bot rel~M»nf loc.ol lew or ofher focal 
prcxtices. In onr,- went, no f6t~ ol Gutf!oiner Group shoJI occ<ep~ any iJ.iftJ or fmpitofity O't'lr ond 
oboYo AED 500 (opp<...;motely lJSO 136) ond all web od'IOnc., (or """ tho ones occopood wli<h ""' 
btlow A£0 500 or USO 136) by off'( penon or eotijy ~ •hotl bt ~liod 10 tho Gulflai,., 
t..Q<JJ Oepnr1fNit'll, who shn!l maintain records, as appto~. f'tu1'culor atfmfon shovkJ be token in 
on ~oJlonochips wi1t, public or gowf'I'V'Mn! offiociol$ ond omp~. 

-4 1 Saondorda of Condoo: 

4.1.1 .AJI Poroonnel ond l'bmon o"' prohlbiled loom ~. otleri"9 or ,_;<t;ng g;ib ond 
ho<pitofdies~il>ty<lln bt pe...,_.to aff9ctcht ...-,.of o bu>i._ tronooa;on 
01 poftruiofty cx-pos4 our businu• to undue inffuenc. 

4 1 2 All G.lkainor anti!i,. ore ""'"'n>lbto to .....t>rolt end -•ito( monoio,., ~nib (os dotoUod 

ob<mo) and OP!"""'I r.-...ls fo< giln, hcnp;foE!y ond """"""' bosod on tho p1iNiples in this 
Policym welt"' loccllegislolion. including t .. low 

.c_1,3 Giff. ryp;co!ly i<>elvde """ ...!vo ·- o* pcofosolonolly wilho.A .,. _., ..... ol 
cotn~on or considtro!ion or wotv. ~n twfvm. GiftJ sMO hoot& no role in o ~ 

J""C"S> other than os o m<llk ol~on btlwtt<> componies 

.. 
4.1.4 A g;!t shoY!d bt of modeot ..,)ue ond nnw! ,_,IteM cht ,..;p;.nt i""' a posit'""' ol 

obr<QOiio<l. Commooond """""obit gilts 010 e.g . ..._,.l'fO<l'O'ional itoms. 
4.1 .5 A gift :ol>oll ,.._ eonsia ol money. loon< or onyfhing eloo tho! ton be G<hclngod 10 o 

.....-.,-....~w 

4.1.6 Gift> should no! bt g;,., ln ..lotion lo o ..Ugfou< or Off'( ocht< holl<lo,o. tnallod ol p<.,.;ding 
<ud>gills,GuH!oi.-....,. mob o donation tood\""'vond_fy_ on~o,.,. ond~ 
of !he _,_ wbjed 10 ond in cxxonlonce wi1h its CotpoiGie Social RHpOnsibility po(,cy, 

• .1.7 G;lb loom suppr,... or oi'- third pof(oes <houtcl............, pouible bt ~ly dedinod. 

5. l:!21.Wll!Y 

In Hlllonc:eswhere 1M~ not possible (e.g. mailed ilem:s-or i" speCk countries ct cukui"N}_, 

the Qi'ftol mfnt ~ po! into 0 common <Np$oy04' fafi\ad ~· (ho PIOCoodJ go'ng lo c:harityl or 
donated lo dloriy 

~•pilofolyl)'picclly inclvdos meol> ond/or -nmonl (• g, ,..,sic; •• spom- or theolre --.b)""'-" o 
compol"')' intencf.s to Niote or ~op its busfnns retafionshfps wi:lh fli~rH-t.g or prospectt~ Ctmomot1 
ondPot!ntn 

5 .1 Stondords of Conduct: 

5 .1.1 fo1hospilaf'lfybbt~. a musloiwoy>btin CDMedionwilhobuti,.,.......,ng.m.re 
the bvsiMJS cont.nt 1s prwodominon~. 

5 .1.2 lio>poolity rwquinos tho! cht host be p<.- and thot cht ho.pitolity is lc>lfy provid.d ond 
tnOdert in wJu.. 

S-1 3 Ho.9itorlfyrn<ISI ,_, bt ~mo;..d en uceni"' or luJWYond must,_(..,. tho 111Cipio;~ 
into o posillon ol obi~. 

5.1 .4 Hotpaolily mud ool bt ol!ttod on on -rlr froqvenl be.;.. 

S 1.5 The amount ol mooey ''*" on hospiloF.fy sl>ovld not cowed tho opproYOd mo.limum sot 
occordlng to rhjs Pol".cy. 

6~ f.lOJmJ1! rt1cumf to •""" lo re!trtnst ?fliJ, hoinmg odivif!ts ond (prfgrmct• 

/>$port of the bu>i...,_., cuelonlOBwill bt i...itedb .,r,"'""'silosfo< beott< UC'dorslonding olcht 
bu-.s:ines'S. fv~. ihe ~ controct mat fJ"'Civd. c:ustonw troining octMtiM Cll .s~fic: trO;ning 
sl!eo. 

6.1 SlondordsoiConduct: 

6.1 .1 G.A!Ioi- '""" pay "" ,_.,.1>1. tr<Ml ond - ~ ...... i'I<Vtnd by 
ott.ncing custom.,, whiJe porticipalif19 ~n visits lro r~ ~. troin.ing or co~ 

GT .ec.-,__~W~Jtorqp;...o r.;.7el\9 Gf·~~.W~,.,.tJ'IMn ,....aflt 
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.. 
6.1.2 TtM ond oc:c:ommodatiorl mn.t c,lrwoys bo in coni"'IICfion with o bosineu me«ing 
6 1 3 Whftelho bu>i-.«>N...t is .,.-nom, ;,wafoonshaU not be be'"""' h-tquom. 
6. 1.4 Traw-l and occonvnodotion mcnt MYer be ~ at eu::Hsivot or lu:rvricMn Ot'ld mo~JI 

never leao41he ...cip&.nt into o pcnition of oblf~ or~ onything in t«tvm .. 
6.1.5 lro..idbo.......dl.a~.,.~,..,*"~"'llm6.1 hdl._p.;:.~..-d 

~~..-dcb>n-n.Jdbo..-!oodiud>_.. 

Conwttpl)s;y q~d Rtmrd) wrpn"mt"" 

Moor pn>~ls..,... •• <o<~wltonl> 1o Gulftai.,.,., pnwiding ""'uabl• consvl~no ..,..;""·including 
......,"<h, """'-d.wlopmonl, ond porricipofion on OcMIOI'Y boo!ds, m.;ning, pr~ ond olho< -
7, 1 Sloodords of C011dvd: 

7. 1.1 Co ......Money orrongomcnl'l Jhovld be onl«od into O<'ly-. o logi6mato nood b ""'""" 
tsideM"-din oO.oncaond ~ lnoco,_,,des<tibing ollse~ lo bep~. 

7.1.2 The .. ledionofoeo<~"'~"'" for~"""*'be-onolwbcliooflllocontoAont't 
q..olifi<olions and _..,,.lo mee1 lllo dolined need. 

7 .1.3 Con,;doro~on paid lo o consv.o,,ff., O<>NlJifoncy should be --~h lair mo~ ...!uo 

lot lho- """"clod, MgO!>olod at ann's lengfb bo<;s, o~o, ""'""""ble ond 
oqu'10ble 

8. Charitcblt DoMiiom qnd Sponsonhim 

Goliloinor moy molce ~dono~ons foe thol~oble pu-U. .._.,of,. noody and moy also 
""'""'' diflwronllypot of coni....,... for busino>s promcrionol purposes, wqoctlo ond in o<eordo,.. 
"'"' lhe Corpo""• Sociol Rcspo<\sib;~ policy of GuCHoinor. 

8.1 Slondorcl>ol Condvd: 

8 t .1 Do.nctions shou!d oo!y be mode k> valid' t-sGI•ted c.haritoblo organ~o"' ord ~"' 
lhot do riOt hCJ<te Of'Y co(lflict of inreres1 wi1h Ol"'f ~..ting Of potontiof <VS!omor or ;gYC:tl"\mtT''t 

offidol 
8.1.2 Req"""' for thoriloble donof'oo"' chovld be ...,tuatod wpoootoly lrom lho oo........;d 

oc:tlviit..s and if is inapptoprkrto to moke dtorilobl• donotions lint.d to past, pf"U4!J'rl or future 
busiNu lroruodm, 

8 t .3 Gvlftoincr sholl rd molca orrt political dono!ions, which l'f'leOf\\ donal ions lot pol'dfcol 
purpo,es to Oftt potiicioo. polrticoJ poi'Ty or ~clred otgontJcfloo, ofFi(ioJ of a political potty 
o,-<of10dole fclr pol~ieol oftic.e in any citWmsklncet eiJh~t~ eli~ ot tl'ln>ugh rNrd ~. 

.. 
8. 1.4 Tho-~ be modeseporoiel'ffn>m, ondeo<V>OI be perW...IIo offed, tho ouooomo 

of o businns troMOC1i'on. 

9 . fpciljlqtioo Poynynty 

foci1ilotion pojmenlt ore NOT penn~. 

fo.t th. purpo$8S o( this i~e:m 9, o fo<i~lotion poyment is ony poymtt'lt rhot is on uroofficiol payrMnf 

rTIOth ~ secu,.. or Ctpldmt o routine aeMQ ot otk.,. ~ odion 1o whi<c:h tn. par.,. of ihe 
!aoi'IOI>on f'OI'"'Onl hao o logoiO< .,...... rloht lo .-....Tho !coy •*'-' ol Jhb do!in~ion i> lbat lh<l 
.....,;oewlich the poymo.nt tOiom 10 mw be~ 1o wboch lho ..,., -.14 be en~ 10 ....

with or wjjhotJ.t the paymenl (i .. e., if is not legal to mak• o focifito:tion paoyrno.nf foro servk::.1tlci ony 
persoo is oth.rwi.o .n~ to onyN'a'f). 

9. 1 Slondords of Cond..ct: 

9.1.1 -.,.,""'!'not d...:lly Ot in<S...:Iiy mob" fcxililceion ~ ond ocrorcfon;ly 
lac.Toii>Pon ~ mode by on indMduoi ond indvcled in •• .,._ n>port ..;u no1 be 
,.;,burMcl byGulfloi,_.....,t..,. ... bolowcir<u-on-. 

o. Gu1t1aH10< _...,11>oi in,.,.~;,_ poymo<llt moy be cl.monded 
undo<~~~- o/ .;ol......,, po<WOnOI herm ot i~nr. Tho~ ol our em~ 
ond ouocto,., it potUtnOUnt fo GJHktiin. and th.rwfcn no penon is expected to pot 
compl"- with lllls f'oljcy ol>eod of lho;r own~. 

b. If\ lt......,... ony poytnWII tt made under durass or cuktd for, it should be docu~ 
ond nepo<led to 1M Chiol ~Oflicw. 

10. PtocurO!'D!nf Con!ros:lioa qnd Purc;hcujng 

This Hdion reloh:s to tuppli•r se&ediOt'l ond maoog.emen• oncf is voftd for ol prowremonl vtilhin 
Gulk~ntr whMher it i1 monoged fram a purchosing funetio" or onywht,_ t ltoe ln tho COIT'pony and 
w"*htt' it Tmoh.s o:>mpoMnb, product$, or\d tndiMe"t mcwiol ot (.OC¥Uflonl ~J. 

10. 1 51ondord>o4 Condud: 

lO.l.l AJI P~S«NJ w+.o C';ql irnoofv.ed fn I he CJ'I'W'O:nft.ng of ony comod too wpopli01, wl\elh.r for 

prodiJC'tt ot MNiws. s:hol comply with GuUtointr pt'OOedu.-.s cowring 'he. ~tu•n. 
oppo""""'nl and mono~ of .wppr..,. 

10 1.2/Vo ....,)...,;.., of lh<l supplier"""' be perlormod priot lo o11y oppoi..,_nt Tho gonttol 
prirw:-iple G to pt!.rfotm rtSOOrc:h ond ;_n~ b GNUce Do.ot 1M ~ppli•r ....;u beh~ in o 

G!-Coroctw Oo.rno.__ •I'd c.~. r.fq tf[MIJ ,.,dl f CT -C<O!'JIOftllll Go.NI'OtoNI~,_..r(J'~ r-.,g.lO•f It f~ 

Appendix 14 
Page 6 



4167 

.. 
rnonnet tc~n.si.-netll with th~ Poficy. 'l'M ~l'ch Jholl indude • ·9· onr CK1Ual or perc.i-..d 
pol6nfiol confttets of inJerfil, i~l in CU''f vncttri(OJ butiness prodia:s and any prior or 

cwrenl od:mi,..siroti-..~ cM1 Clr QCWetf'tn,..,lol pt'OC'Mding,. 
10, 1,3 In otd.!tr Jo c.'I"'SUro o fotr conh·oct awarding process that ls fl'ft from C.On'\lptio,, oil col't\Ptfing 

,-uppl~s $hoU be pwovided W'ith llle some dOOJme.nled infotmotion ond lime fror'hl it~ otdof 
to COC'nptle foro coMod on tho toO"'- c:ondilions. 

10. 1 ~4 Si.lppf•B may ofttmpt or cholatnQt P.rJOrmttl to leak inbmcr.ioo oc to pt<Mde them with 
personol bontfib lo attain o ~rite penman and ~Jhi~loy ~\Ire o <"Ontrod. No fettotwWI 
shoJI oe«pf iUCh choUt"" es or benefrtt, ot i.n o.ny ~her woy p.A 11-t~ jntQ o po.sitiof\ of 
b.ittg uncktr undue influenc:.:. or even d-Ie $1.11:pCi'on thoreof. 

10.1 5 Ptryrnents to o wppJt~tr mvU bt opcwopriat•. r.osot~cble ond jvslifloble in relvm fot 
fegi1imof& prodvds or SONtcts O<«>f'ding 10 C:Ordlod Payments wm onty bt mode following 
rwctipt ot o volH:I in..oice 

1 l . Mtrot, kguiti'liom ansf Jpi,t Von!~W 

~n \ln~ing O"f Metget, oc:quisi.rion or joint -..nfvtw. Gvlfk»net tnYSI ensure that Ul cn:t 
~ diA dtliQonce ~scs h carried ou1 to id~ wha1her fhe torgel ComJli01'Y ~s O"f 
pruent 0' Mut1: ti.)b in ttlO'fion 10 o:xporot. goYI!mOnce. COfT'ICIIlonce ond/or on,·convption. 

11 1 Sltmdo..!s of Condud: 

The onfi-«>m~l>l'o<>n duo d;fogonoe """" incflldo e.g ony octval or ~"'"<~ p<Mn~;..l conllicl$ of 
int.t'ftl, thta repukJfiOtt ondpoS'f conduct of the tOtVM compa"'f (i~~ lt'l Ot'f un.ftlicof business 
P'Odiaosl. dololls of ltwt loogol compon(f on!i-c:orruplion policy/ ptOgrom ond ony prior <><
odmitlidrafive, cMI Of ~moJ procwdi"''• 

ll.Hymqn lmyrcs 

The ~"""' R.ouroo - >holl mnigolo """'~" ri.U and ony """'""" risb for conftict of 
il"tett* in the I'WittViting pt"'C*Q, oa ~I as in the proc:eu of d.tll'l~ CQm~MOiion ond botluas.. 

12.1 Sfondords of Coodud: 

17.1.1..111 wlltoincr mo- """'conducl rocrWi"'j in o -""";, Jot .. w>dtn•••!"""'"· The 
proteoS& of t'KfV" ng mull nol be toi:rftd bv bribe.ry, ~rittsm or ~Jm. 

12.1.2.Gulfia;no< monogo<> mus1 .,...,. the! !boy comply with tho mool cumnl pot;ci• ond 
gtlidonce from Gt~Htoin.r 11R Oeponmenf in rekllion to empfa,.e bociground ~pOor~ 
oRorlne ~to onr ; nc~;,;o.o1. 

-. I 
12 1.3.wlftoi,..,. ••r><>ogoH '""" ..,.,,.. !hot !hey comply with tho ..- cumrnl polici .. ond 

gotdonc:o from GuHioiner HR. Deportmen-t in reto6on to G.fining ~ionond bonuses.. 

l3·. ~WI!(Ifoot ond jpun rtlot•d lo COt!\JQiioo 

13. 1 Svppon lin• 

o....tions ...tolod to lho conlent of !his Pl>focy con ho discusa«< wilh lho C<wp l.o9ol Oirodor ol tho 
logol Deportment ol Gullloiner. 

13.2 Whet 1o do if 'fO\' wtped corNptiOtl 

Tht dit~ o f Wiped-.d corr'\lpl ocriviiies con arise in o variety of situations ond OOC\It in mony 

fotrN. """""'*""' ,,....,.,.., "'<\'l'rudlo W!~CIIftiWft ,.;rh lheGroop Logol [)(Oidotond ask 
lor odYU jf tlwy ~ conc.erm obovt whcrt OCfiOI'If shoved bt vnd.c1olcen. 

~ '" ~ suspedt<l ~pt ptOdi- on.. con poulbly ol"' Oriwct d>o!lonQos =d 
0:~~ for ~~ " on employH fecn Weomot m llusioa, potentiol fhreot~ or a hh/1\er 
conc:.mJ o~ for otM.r r..osoN not OpPr~rio:. to be ditc.l.tutd with tf,~ immecfic,te monoget, In such 

siiUoftons P........,. •'- .oqueslod 1o ~ COAAII! will> a/onolhor """""' &om ....;., 
..__...nd-" adYU. 

Wlffotnor wil ""' lolo- ·~ fotm of ... ,.......,, rf<Saimi...mon or - Sollo<> oeo'rul ot.o.. 
""""-' ....,. roiM conce rr\1 ond 0<1 in good foilh in line """' INs Pl>licy. 

IV. EXI'OI!T CONTROlS 

l . &Q9d<Aotnzh!'oky 

Where opplicobl.. Gutftai'MN' Group is commirted to comply with U.S. t'll'flOrt l.G'W$ and 
..gulotiont. All conaomod Penonnol $hall comply wilh U.S.~ I"""" ond rogulotio.u ond ony 
olhor ,..Died ~ wh- io .-y ho do!....,;nod !hot ony Gvl6ainor Gfoup's odiviOy « 
lfoniOdi.on in~ o U S. &port Of olh.r Ira~ with OIT'f p«son • .nljjy or c:oun1ry subjod 
to ccport oonln:)lc. 

1 .. ~ 

2 .1 tn otdet lo p.........m violation of arry of lh. ¥Oriovs tandlom imposed by U.S. gavemmenl, it rnvst 
b. ertStXed befor. etlf9ring Or compffting ony trunsodio'n tfto.t COl\ be cfeemed OS U¥S. bpol11 tha1 

GT -c---. o.e-,...,._ .,..,~......, , ....... Jleotllefl9 cr-eo.,..~~~~~tc:;...--w~,.,_.,,..._. ,.... t2 ot It 
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.. 
lha destination counlry/oth..- party is not ti"ec:f tn any e:x:potl ~~1. debormtt\1, end b-locbd 
persoru Ji" of th. U.S. gov.m.ment sut.h o.s: 

a. Department of Commerce '"'Oenied Pet"J.On list" (91S). 
O..portmcnt of Commorce "EOIO!y list• (I!IS). 
O.por>mem of Com"'"'ce ·u,...ri6od lis!" (IllS). 

d. Dtportrnont of Troosury Specially O..;g.-.1 Norionals and Blocbd PtrooN. 
e. Deporl.rn.N of Treasury Special)y O.signated Ten-eticb orQOniscriion.t and 

;n&v;cM,Is.. 

(. 0epct1mef'lt o{ TteoSUfY Speciolfy O.s;g:J'\O(ed Norcolia l roi'fide~ and Narcotics 

K~ne~"ns. 
g . Oopa••mom of Treasury Polest*nion l.e9itJofiw. Council liJt. 
h. Deportment of Tr41osury C'ovnrry Sond:ioC\1', crs $UCh list moy be updat.d from t;rne to 

timo 

Deportment of Slate O.tigl'lot.d T.,-roftsl Orgonico'liont 
i O.partrTWI'lf of Slo .. T «rotist bdwion WI 
k. OopaJ1menl of Slo1e Alms fxpoJ1 Control Ad dtborrtd Pom ... 
I. Deportment of Stote fntetnorionol Traffk in .Anm hgulations. ~ni:l\oru ~11 

Comrol Otdt<> 
m. O•portmenl ot ~ote Non Prorri'erofion Orden.: 

• Oepotti'1'W:tnt of Sfcte Minile PtOfit..-ators 

· Oepottm.6nt ot S.o1e CNmic.ol ond Bio~icol Woopons Conc.,ns 
• O~rtmcnt of Stolelathof Military Equipmenl Sol')(tion 

n. Foreign f•rsoru designated under I he Wtopon$ <Jf Man dosrrudlon Trod. Control 
Reg\l,otions, 

21 AU coMmpjoted lrcNOdions !hal mo,. N-tvolvoe o U~S. &:port must undu;o o compUonce ched: 

before odoofly effe<1ing 1h1 tromodion lo cnwr• non-opplic.ab;1iy of red Aogs i,dicotors to the 
trons.oc1ion ond to •MUr& thot nono of lhe party Jo lhe troiUOdion i.s llffed in U.S. govotT"uT-.rUs: 

eonrrolled !isa. 

2.3 Porsonrw:l's rasponsibilitieJ! 

Mo':a th.ti\Mivtn fomlliCK with the ~ions or this Poli')' and with voriovs ~tt 
ronlrol requitement.$, e'.IPQ41 lows ood regufolioeu: 

b . fxomino11\6 lroMOttionJ, cont'rott\, scope of worlt, ek... to determine if Ortf of lhem 

will reqv;re upon control rDqUirotnvV re\';;I'W before conylng on with th• SOtM; 

c.. Adh.~ lo the oppiicoble lows. rwgulotions ond conlrols ond rhit Policy diliaently; o{ld 
d. DiUIOM ptc:W1"ptly O"')' violotion or e¥pt<1ed/potentiol violation of tha to~por1 

,.gulotioru or pt"OVit.!ont of \hd Po~cy. 

.. 
2.~ Rod Flog in<fOO>tors: 

o. The cuRomer or its odcfren is: s:imilor 1'0 one ot the partie• fc\.lnd on th. 8JS's l.ist of 
chftied P*f04'U or ihe un.,.,;Md lilt. 

b.. The cWornar «pure hosing ..,.t ft ra:ludcf'lf ro offtlr infotmoiion about the eod-UM 
oltho~ 

c. The p«w::ut:(s copobilitios do not fit the buyw's fi.n• of busilltis:,. svch os on order lor 
sophisticoted compArs for a smell bolc.ecy. 

d. The item ordef.d is incompatible with tM ted\nicol leYOI o# tha C~>Vnlry frO which ~ ;s 
being shipped. such os i.emic:ond'f.ldor mon.vfocruring eqviptnenf being lhipped too 
country thot hos no •lecironks industry. 

•· The customer is wllfing lo poy cash to.- o "'Y upenM it.m w+..en tt. 1orms of sol.e 
WoUld no<molly a~ll for- ~noncing. 
The cu~mer hos litde M no bvlinoss bockg1ound. 

g The C\1-dotnolt iJ unfom~or with lh.t ptoduct" t performance chorocterisfics bui sflll 

- '"" ptodl.ct. 
h. C>.l~ dot• at• ~.or de:IN.n-. ON plon.Md for out of the wery of destinations. 
i. A freight fotwotrf"'G firm i> ftslod., I,. product'o ~not deJknotion. 
i· Podcin; i-l incontiltar'll wilh tn. Poled ,.....od of shiP"'*\t or dontino~. 

tc:. When q..,.,.iot~«d, ~ bu,er i1 t'YCbiYe and ~tSpeciolty uncleor oboul ......,ethef th. 
purchaMd produd is for do~c UW4 fot export, Of" For re-.spot1. 

l .SAII homoctions undtrtoLH-. br Gvtkoinar Groop irwolviflg U.S. Expo.rt mcJ'It bt docvmentt<f 
prcperfy R«Dtdt wch os occovnls, N\.onctal dototfs., of\d ~b in roJotion to the uporl must 
bt mointoi.ntd in 1.,ei1 original~ i• in the form lhey or. crooted ot reoc.l¥1!d. The U.S. r•lcte<l 
r.conb must be reCoined foro minimvm poti<>d of fwo {5) ,..eo,. from tM latnt of the foiiO"fftiog 
timet: 

o Elport ot ltern from U S.. ot' the ptO'Vision of tnancing, ftat'lspotting or olher ~Me• 
Fot Ot on boholr of ol"d·tnttS of prolif.f'Ofion; 

b. Any ltnown rwaport, trons:sf..lptf'l6nf# or cftventon of such iiem; or 
c Ant other tef"minolion of~ trons.od(on1 whelher fotndly in 'Wflling 01' by ony other 

mewu. 

V. INrutNAnONAL TIIADE CONTIIOLS 

U~S. Economic Sonctiotl$ Policy 

Gt .. c.r,.-.G:-~:Mii~~r ~' ..... ,..,) .. If G•---wc..-.,.,..,p--o -\A·fl· 
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.. 
No •u.s. Ptorson'" "'fho s.erves Oi a member of tho Boord of o•1«1ors, or who is on oHi~r or 

employee of Gulhointt Gro1.1p, $hall porticipole ir1 Gulhoi~'s business irwoNing countri.-r, 

goven'ltnetlt\, II!UUili~. 01 penonr restric1od undor U.S 6Conomic s.onctioh:S lows orwJ regvt~iOI'II, 

A C:OP'f of this Policy £hall b. ptovickod io oil direc:ton1 o:nd to oJI offt(trs or emplorHs of Gutfkl.inor 
Group who ore U. S Persont or who mono;. or svpert'i~ sud• U.S. Penons by whK,I\ guidance 
is provided qg"Drdiltg the cir<vm,foncos uncf..- wh~h o U.S. Peuon mvst be rec:\IHd from 
•restricted b\lsint$$, • and pt'OC.«dures so os to .ffw;.tvc1e on oppropri<Jte recus.ol 

2. Scoce of US. f~t:m~.os fn Pgr!jey'or 

Tho pnxodur05 of this Sodion V apply to any and oil U.S Petson dlr~oCJ, both insiO. and outsi'd6 
(indep«,ndenl) di1etto~. and aU other U.S. P•rson s1oH of Gulftoif'O.r GttJUp 

l. Sifvo!iom Wht!! R"YU'l of o U.S Ptctq(! js gtquictd 

3 .1 A U.S. P«son &nKtor, offic•r or- 61""1~0)'011 may nee: 

3 l . l PortiOpofe tn tronsodions ()( other O.Ofjngs, indl.lding but nof limit.d to seUI~ 

puuho.ling, lt"'nspol"ti"G• brokefl,-,g, O'f tnsr.Ning odiviJies., rWated to rti1rided 
busfl"'eU; 

3 .l .2Approvo o cotriroc'f, tronfOdion, investment. or deol1ng conceming resJridtcf 

bvsintu, or a decision h:t C'OI"''rnt.~, "~. npo.nd, ocqui,.., 01 se.ll, or terminate 
t~rided bvtineu; 

3 1.3 a. inYOlvtd in any neogoliotlon or cotnmorciol o:naJvsi• of o c0f'l1tod, ftomod~. 

lrwdment, dtoling, or dtcision rego.rdinQ rMt6c.led bvsinoss; 
3 1 4 S. irwoMd io li:noncing or'f'Ot'lgementt NfOied to ros~tidod bvsit'I6SS, such o.s 

dedstoos concemi.ng how ro prica, fiJ'Kti'Ke, book. account for, ot moooo- ftM»nciol 
ris:k o.ssocio.Jed with tllf;tricttd b.nlrw»&r indvding bv1 r'!ol limited to COJh calls o~ 
cr.dit focifiliH; 

3.1 .5 Se itM>Jved ,, any technical iei'Vi~ .-.lot~ to ,.,stridod bv$lne,.s; 
l~ 1.6 Uflde.Rake orry odivi1y tt-.a+ woul~ .sJMcificotly locilito~, Npport, outsf~ .1upervlse, or 

manage res1rided bu'Sin«:hi 

3 .1.7 Refar any r..slrided businns opportvnity, undertokin;, or Odivll'y to 01tf •ntity ot 
penon; 

3 1 8 Change Gv1fiointt Group' • opt~ing polici~ or ptOC.•dures to c.llow Gulftainet 
Gro1.1p or any Olher fo,.;gn enJiry or pwten ro undertake 0<1ivily ;n...otving restlidod 

b"'-•rt«SS, ~ .. .,_, or not oppli<obfe to o spod fic h'onsocfjon1 •·O· on o OM·I~me 
bosi-s-r or tnCJte ~ntrolly, oheril\9 01 tnodifying ordinary procedUf'O! wlJh. the :specific 
porpcse of fQcilitoSne ongofng ¥rided busiNs.s; OR 

.. 
J l 9 £vode or o~G, or cthu'f1p4 to evcde or o~oid, U.S f!Coo.ornic !nncritw'\.1 thor prohibit 

ros:ltided bvs;non 

~~t!£.Bocvxd of o U.S Peryon is Not legyirtd: 

• .1 A U.S. Potso.P diredcr, officer or .mployee mcy; 

.t. l . l R.cef~ geMrol repot1:$ on tt5frided bu1iM:U oclivities, prcrvided that~ U S. ~rson 
does nol lake any O('lion, bo.s.td on thot rtpOrt ot otherwise. h> cusitl or supporl 

G\IHlai,er Group's •• mdtrtokings. in o:>fm4K.bon ""'Uh th• restrided ~sine"; 
4.1.:2 Approv. of orW!)rlton rhe im~ntotionofC>trtoio corporal• 'overhead• h..ndions 

that appty globally to Gulftaine-r Group bu1int-U oper®ons I hat a,..: 

o . f"'t ;nte raded to provide wppo.rt of o spt<ific. nat~ to 4 froruoction irwollo'ing 

rHtrictod businesf, •··8·· Nafth ond diaobility ir.suroi"'C.e to etnpLoyMs globotly or 
g,enetal informotion Oild technology monogemenC WPf)Otf. 011d 

p. U$td on o I"'If'mmI. dCJY"'to-doy basis for oJr businns odiviti.s (~ or not 
,.,,ridocl buslnossl; ~ 

4.1.3 C<>Mldor"""''- octM<;.. or....derfoiO~ WOYfd be ;n c""'pGonce with, ...,,;c,ed 
unc:kr, or uempfed hm U.S. laws or regu1o6ons or 09PrKOble G1.1lft~r Gfov:p 
complionc,e poJicies cmd p«K.Hunts:~ inducf'tng a a.pectr.c: tronJOCf'ion a< (X)r'l'lro<1 
t•iat.cl to restricled bulineu. (~r, one connot pt"ovide oc:Mce Of be itMJfoted in 
implam.n!f"Q O"f bosi~ odivity Ot ('OIJlmotn:iol tnm1oct~ tl'tot ~~von otry 

'fl!ri<tod bu ....... , 

5 Prooodvre for R.ocv>al 

lN cotpO«<Io goyornance procedv<9$ below &holl be followed fot rocvsing U S. Po""n> from 
porticipof'mg if'l or approving or fudlitatina b"'ineu thai i• ralrided by U.S. economic sonctions 
k:rws or regulotioM. 

5. 1 lM GrDUp LAgal Oirac:tor .sholl evaloote it the-re is o ridt I hat oct\on,s,, vn.dottokings, dire<1iot~s, or 
vota of tlw Board of Directors or subcommittM thereof, or octlons of onr officet or fl11ployH1 

may covs. o U.S. Por.on lo be ;""'!-' ;. _,rkt.d bu>;nou lhol WO\lld be proh;bilod bv U.S. 
lO"W'SOftiiQufoftol'l$. 

5 2 II" is de1ermintc:f puuvam to lhe ~di.ng pcrogroph lhot o mot1er .,;ol.l&d lt'I'\'Oivo o U.S. Pots<>f'l 
in ,.,trictiod bl.l•ittef1.t l:han lhe GutftoiMr Gt'OIJp Chief &.cuti'Y't Officer or- 01hot e•oevlivo off~ee< 
who ~ o l"ttJ\-U.S.. hrson1 sholl clited the U S. P•l'$0n in que:~tjo.n ro no4 ponicfpot• in ony wch 
mo:rtw. ond to be rKV"Sad from the ma!tet ond c~~y n'Mting Or' dis<:Vhia.n ~ott~ 1h•Mo for lht' 
dut'CIIion of Ol'rf wen matter. 

Cl- <~--·- .... <--· .... - .... u.... dJ <;T ... ~C...,___.....,~•'eiOcytf'IIIOG ,9glt 16o#lf 
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.. 
5.3 My clec+slol' to recuse a U.S.. Parson ~hexAd be d:~o~ly ffCOt"ck:d il"'lM records of WtAai,..,- G~'QoUP 

ond the Grou.p U;e~l OirKtot shotl p~do o rocusoJ momo for U.S Perwn to~ and 
.sign. Th~ Gvlftoinac ~ol C>.portM4nf sholl olso ~k• a 61e 1'\otct con1oining the basic fods obovt 
such recvs.ol, indudi"Q 1ht reason ltw,raforo end lht oct;on IGktn. N minimum, the soid nole 
.hO<Jid: 

5.3 1 Spoc:ily rho ''""'" for end lh<l dol<! o/ rho IIIClJSOI; 
5.3.2 Spe<ifr tho duror;., of lho rooxol (wl\ith m<ry he .,.p,ossod in , • .,. tolalod 1o rho 

pet\de.ncy of lhe mart ..... ~efote the 8ootd or Oir-.c.'tor• or 0 "JUbcomtn~ th~reol); 

5.3 3 Specify the ol!ocl of lho ....,..,t on lho U.S. Por>on, o.g., 1h01 tho U.S. Pe<t<>n b not 
to bo eonlocted or invotved or porticipofe in ony monnor conceming lhe r~rid.d 
bulinns matter tt'Of1l ¥fhich he or she ho1. been NKVH'd; 

5 3 4 NotTMI the non-U.S. Person who ilo lo oswme rospon.sibtlily ond aul~otity for ,.,. 

re.strided bosiMtJ maHer lor which the US. Petton M-s bo~n tO<\IMd lif cppli<cbi«J; 
S 3_5 86 cH~minotM 10 olVoppl'icoblo n .. mbon of 1h. 8ootd of Direcror:s o,- olfol.r 

Pe.rson.wt who miQht be off«ted by '"• U.S. P~s<ln·s rec:usot; ond 
S JA 8e r-'oin&d lor oslong oa tho U.S P•rlOn SOfVt'll in .w,. Of ~r position Of iW• y80~ 

frvm the- conclus;gn o( wch rn hicted bJsi,.u ocri'lity, odion, vndl!rtoking, or YOte, 

whichever OCC"'Jr.J los.!. 

S 4 To th• OX'Itnl Feosiblo, mot'fing mc:.~ob lrwolvit'lg o ,...alrictttd bus:inHs agenda motiAr ftom wbt<h 

th. US. Ponon rnvst M t"K\/Jtd t:houfd rlOI b. circulo~ or dturibut.G to tbe U.S. Petaon. 

.S.5 Tho foat"Sol mUJi ~ obsolule The rtct.~sed U.S. Person J.t.oll hove no ~nt wilh ony ns.sfrided 
bU$4nou odlvily, odion, utldettoklns., w:Jile, 01 m.a.Jtor frotn wbkh M or 1M hoJ betn ~s.ecf. It the 
U.S. P•rron 11 teOJsed ond connot <.ondvd Ns:trictod bwm.ss, 1hen tM U.S.. Penon C'Onnof direct 

csnother P6fl.OI'I )0 approve ot, porticipo'lct il\, or b. iif"'I~ w'th StJC:h r.sJrid.d businrtu. 

5.6 ThoU S. Ptl'$0n muat Ioewe o rnN~iog rocm ot fermii'Mite ony •ledronic: communieolion durin; ihe 
portion of the moe~ng or communiCO'Iion while lhe reS1ricMd bv$4"""' moH• r 11 unde;r di.swuion 
and c:onsidC'orotlon soitofy bt non-U.S. P..-sot'ls. 

51 AnyqvesiOon•~rdingrltisl'olqoriJJ~f-tonbtditoo.diOiheGro.ipi.oGalDi!Gdor 
ofGulflai,.... 

VI. INVESTlGATION OF SUSI'ECTED 8RfACHt:S OF lliiS POUCY 

Su•p;cions ""d repotls of corNplion m"" """"'he ignotod ond o<oordingly oil Poo>onnolo,. obliged 
io punue ony such wsp;tiotu o.r '-PQtb. 

VII 

VIII. 

.. 
Gullloinor w;Jt ~ •• ,_pons ot olh<lr inlt>tmol;., ,..;...d rogotding oiiOQO<I .;.looions <11 il-ls 
Pofqo. Foilu.-. to odhent to ttis Por.cy rr'Of •.n.uH in disciptinary odiGn oppropOae. tro the violaliort. vp 
lo and i..d..Ong ...,..nolion <11 .........,.,_, <><lho oonlr""""'l relotionship, ond t.gol prO<OOdil'gt • 

As Gutflainer hos o 1'01"0 toleronc.e ogoil\lf ~ry. oil criminal odNilies induding corrvpfon 'llfiU be 

""""""'lo tho rot-aU!hol'ili••· bosod on lho 5nding> olrho w.dopondont i.....,;pon . 

MONITORING Of COMPliANCE 

Gt.iftai.,.,- hoa in1'roduc:.d end ._.fl co,.;nue to introdvm o variety of CJ)(\ftok aaou oil oreos of its 

~>.~,;_. in otderlo monilot compl<onco ,;,t, lh<s Porocy ond t91olod pnxodu ... oo IVghligM ony fcitures 
to compty. This -Mit indude, but"""' not ho limt16d 10, finonciol COft~s of iMOicel. and upense:~ and 
...,._,,.,.,.,, 11om OP9"'f>rial< fvnmon. • ..,.h ., solos ond .,.,n:ho.<ing, oo idonlify ond ,_port 

d.roer.r.a.. ond '""""""'*' .,_,, 
GI.Aftoinw~ll potfot"'"n o\ldib on<.f canodiot'Q r-.vi4M1.in otd..-to !eli wfwlhef~l ond pcocesHS 

are \llfO!itiog propetfv Auctm Will be wrtled out by inllrnoJ ntSOUr<:ti « by eie.lncrt oodison. 

All PeBonn.l hoM on obr.PO>n to I'I'\Oke ct.cw 10 oil PQttMn thot I~ O"- r.quir.d to c:omply with this 
Policy, and that a.oncfions oncf ~m;nc::rlion of tho t'O!oiK>nshtp lnO)' nnutt, '"the .... n1 o( v;O~Dn$ o( 

•kis. Policy, 

CON'TlNUOUS IMnOVEMENT 

th. ~ from I'Y'IOniJoring oc:tiv~t.J. ot.ldib ond complio.nce ,..,;ews, wiU be tbocough .... CtYOll.lded il"' 
order 10 GSMSS whe.4her odiOM vnd.rtobtn ora Sol.lf5dent to deot wi1h corrupljon ri•b ond to irnpn:r4 
lh<l ollrrciM.n<tU of lho pn>grom. 

IX. GUIQANC£ 

'This Policy Wll be moc:t. OWilloblo to aU offictn, dicoctors. emplo,.ees. coosvltonb. ogenb .. 
""'10"'"' ond Pottnon of lh<l GIJI8oinor Gtoup, by publishing ~ on Gl>l""'-'• olfd .. e!mlo ond 
notifying !11om obo<.t it< u;nonco ond tho loct !hot~ ...;II he ><>b)oct 1o updolo ond omondm<!<l!s 
from lime to ti.~. 

This PoJicy shall fotm on ;ntegrol ond binc:Sng port of the oecuted stondord latm' ond conditions 
Jhot Gvlflaiotr o r O"'f m.em'*' of <XItAcirwr Group enters into with any C\I'Siomer for providing 

terminol monOQOI"*1J or k»giJfiet taf'lices. 

OT ·~-~IICII~c-,.,c....c. '-'c., ('~ ~ t1otiJ Gf.-...__ .... ~ ..... p ... """',,., 19 
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.. 
M.. ltichcml Slo;r. Gro.Jp Logo~ Di-'"'"• is hor.by appointed •• tho Chiof Complionar Ofiicw of 
rho Gulflo..,.,, Group in O<d.r 1o implo,.,.,, .,.,.,;r,, ond- rn;, Porocy; ond lo ~ Q<Aclo
on rl!is Pol;ey cs roquitwd. Mv mo11ots perioini"'l lo lrus Poro:y •hould bo brought 1o tho i<Titnodiolt 
""""'ion of lho Chi•f Compliance Ofiicw. 

Jlppnwed on rn. 17"' cloy of Jonuory, 2017 (os upcloled on tho 09" cloy of Jonuooy2018). 

ck~ 
Por..-Ric:hanls 
Chiel ElOKVIiw Offiaor 
Gvfftointr Compony L.itNI.d 

m. C.puo-. Gcr..f'!OII; .... -~'*,.l"'tr.!OII "'otlfol\t 
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APPENDIX15 

CAPEX SCHEDULE 

----------
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4180 INITIAL PAYMENT 
4181 
4182 
4183 Initial Payment: $11,536,000.00 
4184 
4185 
4186 
4187 
4188 
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APPENDIX 17 

CURRENT LIST OF DSPC NON-UNION EMPLOYEES 

DIAMOND STATE PORT CORPORATION 
Non-Union Port Employees (Pay Roll Name) as of August 6, 2018 
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I APPENDIX 18 
2 
3 DSPC LITIGATION 
4 
5 None. Although DSPC notes that it is aware of the following pending litigation. 
6 
7 U.S. District Court for the District of Delaware 

Case No. Case Title 

1:2018cv00195 Tyler v. Diamond State Port Corporation 

l: l8cv985 Lourethia Rush v. Diamond State Port 
Corporation (Employment Civil Rights 
Action) 

1: 18cv 195 Rudolph B. Tyler, Jr. v. Diamond State Port 
Corporation (Employment Discrimination) 

Date Filed 

2/02/2018 

7/2/2018 

2/2/2018 

8 Superior Court of the State of Delaware in and for New Castle County 

9 

Case No. Case Title Date Filed 

Nl8C-03-058 
MMJ 

Nl7C-l2-339 
PRW 

Faron Williams, 11 and Jerome Broomer v. 
Diamond State Port Corporation and 
Michael Phillips (Personal Injury- Auto) 

Kocks Krane GmbH v. Dr. Patrice Gilliam
Johnson, Dr. Patrice Gilliam-Johnson in 
her official capacity as the Secretary of the 
Delaware Department of Labor; Francis 
Chudzik, in his official capacity as the 
Enforcement Supervisor for the Delaware 
Department of Labor; the Delaware 
Department of Labor, a Delaware 
government agency; and Diamond State 
Port Corporation, a Delaware Corporation 
(Complex Com. Litigation) 

(Note: By Order of the Court dated August 
4, 2018, the litigation was consolidated with 
two other matters relating to the crane 
construction project in which DSPC is not a 
defendant, under the caption In re Port of 
Wilmington Gantry Crane Litigation, CA. 
No. N17C-22-276 PRW CCLD.) 
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3/6/2018 

12/27/2017 

Date Closed 

Date Closed 


